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Directory of Charitable and Philanthropic Institutions. 

MIS5 WESTON'S WORK 

IN 1 H E 

ROYAL NAVY. 

Patrons: 

HIS MAJESTY KINO EDWARD THE Vlltli. 

. HER MAJESTY QUEEN ALEXANDRA. 

THIS Work is ca'-ried on Tor the benefit oT the Men oT the 
Royal Navy, their Wives a.nd Famiiies. 

XCC0YAIM £S.A.XX:.ORS' JECZXSrE'S, 

i\ I *. I y IN ■ri:i -i 1 i-.''.) 

COST £200,000. ACCOMMODATED HALF A MILLION MEN 

LAST YEAR, 

ANNUAL UFrZPOHT l-'ULCE ON A PPL ICAIION. 

Al)l)lil>s .• 

MISS WESTON, Royal Sailors’ Rest, Portsmouth. 



CENTRAL LONDON 

OPHTHALMIC HOSPITAL, 

liKW'.S l,NN N\.C. 


Foui)cled 1843. New Cases last Year, 13,218. 

FUNDS URGENTLY NEEDED 

Till'. H('s|.il;il 1' riitlivlv riirinl'iwi‘il iiinl 
I)i'|)rii(k'iil j'l;'' il" SuiiMoit m \'iiliiiil.-ii \ 

( '.nil iliti' lo; ' • 

J£20,000 required for REBUILDING, 

which has becoine 

Imperatively |lecessary. 

I’lcvijii Aiiiiiuiil ill IJiiilcliii” I'kiml, .£10,000. 

jiiDtunl Stihsi) iplii'iis, D(Jiiiiii(Hi<:, aiul 
}ic(j!ic\ts li'ill he ihdukfuUy retcreciL 

Oiiiikcrs— 

J.OMUlX & \\ f.^T.MIX.-'TKK llAXh, JA).. 

L'l I llif;!! Iliillii.iii. W.C, 


The School for the 
Indigent Blind, 




Leatherhead, SURREY. 

Foiindrd at 
Sautinuaih 1799. 
Incoijaiialrd bi/ 

Roi/al Chmier 11129. 

Rt built lit 
Lrnthctlii'nd 1002. 

1793 1309. 
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Contribu¬ 
tions earnestly 
pleaded for. 


Til.; H<*v. 

,l C l.-ufj Hill, M.A., 
l‘JllMI.'-.\I,. 


LEATHERHEAD. 


! /./- t lltln, . - 

Highlands Road, 

' ^ 

JV 1» jiJioin’ 

/ "1 I’O. l.Piitln’l l.tU'l.'* 

H 7/ 'J\‘U 


11 . 1,‘. S. DRl'Clv SiTriUitni. 



'I'mk I.wv M\(;\/in'k ani> Ri.vii w Advkri i' ij-t, Novi.Mt’.i k, lyoy. 
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Mrs. SMYLY’S 

DUBLIN MISSION 

HOMES AND SCHOOLS 


SHELTERING HOMES 

for Orphan & Destitute Children, 

MYRTLE ST.. LIVERPOOL. 


I’.I . I.l*f I INI. 

OffE TlidUS^ND CHILDi\E|<. 


7 b' ..|'"f I I " ■ I. 'I'l'' ' . l!'' I "I I 

I I.' II II' il> I II I .11' ' . ii ii""l ii'i. n I'l.I .11 j 

Thcrc^Eirc now NINE HOMES t 

anti FOUR FREE DAY SCHOOLS in 
DUDLIN, DOLLVMOUNT, KINGSTOWN, 
BRAY, SANDYCOVE, anti ONTARIO. 

'J lll■'l \l.l. ' ! Ti 

\ I III r \ i; . I " V I I, I I'.i I i" . 


Help is Constantly Nectlecl and 
l:aiTieslly Invited. 

Ill II" 


£1,000 A MONTH 

I' 11 • (tin t ‘1 i« Pi f ’.t vv 'll i'( i»r 1 . 


lion. tSccroliiric'i 

The Misses SMYLY, 

21, Grattan St., DUBLiN. 
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To Siive 

Poor Boys 
and Girls 

i I piiii 1 lip 

,.||i| |iI.Ul tiit'lH 

in 

CANADA. 

'•Ml 200 In -li 

1 .1-1 " 'll I .i«l- 
l.l I M 4 <1 4 ,1 r 1) 

■ III oS ]•' I 
I • i 11 < I ‘ ■ \\«11 

Hi Canada* 

£^2 saves 
a Child. 

HELP 

URGENTLY 

NEEDED. 


jV'I '/'/(/' ‘ i,,li n' . Hirt. 

/'" .iv.vi.s s.'MirM, i:si|., j.i*. 

// . . l\ C. I II IN, l.sq., 

! I,I,0^ l).S' HANK, 

1,1 VI.'KPOOI 


“ We Plead -For the Toilers oF the Sea.” 

ST. Al'JIDREW’S WATEJRSIOE 
CHXJECH MISSION. 

A Mission for Sailors, Fishermen, and Emigrants at Home & Abroad. 

II' I,. 11,' \ i;i 'll i;i - II' ii’ . ir I \ \ 11 i; :.i Ii'i 

I', "I> 'h-. Ill,"' ; ' \ l;i II I.l-11''I' I M I' Ilk I.'l I,n 1.".| . 

OBJECT. 1 ‘ - I I I L I 'ill n h Pii ! ir I III' i JII 1" . I III 11.1 \ I Pin I 'f I I !it -|ii MI ii il \\ I ) ),t.' I Ilf ''.nl'H 

I'i-ill r nil ri .iini I .n 11 "'! ii n' hm iimmI m , («i !■ i i' .ii n'lii' .im<( \Imii"| 

SUBSCRIPTIONS. DONATIONS and OKFEKTORIKS aiv URGENTIiY NEEDED, 

111’l-i 1 .ii 1 li ;i I)!' 1 .. I - I • >iil\ , 111 1 1 1 p'' I' ii"' 1 . 1 -11 4 11 III » h I I 1' n '1 ‘h ' > i _ i umii' *. 1 1 y 
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P. J. GEPYE, Sboiutiiiy, St. Audit w's Waterside Church Mission, 

(il)' F.'iidiiirch Struct, LONDON, E.C. 


ST. THOMAS’S HOSPITAL, 

[;MIiANKMI:NT, 5.K., 

Serves a very large POOR POPULATION on the South of the Thames. 

Thuu- :iu' 561 lu'd., I",- tlu- ABSOLUTELY POOR. 

'I'lini* MU' 42 Lfl- in Si 'riiitnisisV II' Iih* wlm t'un pjij :i inoilomlo tiinouiit. 

At Lpa.st £10,000 ijor Am mm is roqnireil from ‘Voluntary C-piiteibutions. 

Ill li I 1 111 ' 'I M . 1 ' lit i‘!. . 1 . Cl. \\ A 1 S \\ II M n T. I .- 4 j . at tin* i lu>|iit.il ; m tu 

< 1 . ?Nffutuiy, 

iwh'it In Sf, 7V/^Jillf^’^ U*'iu* Int t'nmnfi l*n:ii iil\ tit! in }>t \t nt fit (lit-Stt^utflul. 
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5Law /Ibacjasine mxb 1Re.\ne\v: 

A QUARTERLY REVIEW OF 
JURISPRUDENCE. 


I he conihiiicd ILalu iHagauUf, founded in 1 S 28 , 
and iLalU lUlHflil. founded in 1 S 4 .J. 


(FIFTH SFRIFS, \oi.. XXXI\'. 1908-1909.) 


LONDON: 

<>Rl)AX X SONS. LIMITFI). 

tiG, chancery LANIC. W.C. 


1909. 



IjOnt>on : 

I'.UNTKD IJV llOWOItTII AN’I> COMPVXY, 

NKWTOX STUKIOT, H1«JH HOIjBOUN, "W.C. 
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I.—THE JUDICIAL TREATMENT OF JUVENILE 

OFFENDERS. 

I N prescribing rules for the treatment of juvenile offenders 
we arc beset by two difficulties. If magistrates are 
given a free hand, they are apt to be unnecessarily severe';, 
if their hands are tied by means of regulations, they are apt ' 
to be too lenient. The state of the law prior to the passing 
of the Children Act 1908, approximated to the former error; • 
since the passing of the statute, it has approximated fo the 
latter. I say “ approximated,” because there was neither a 
free hand then, nor is there .rigid restriction now, although 
the condition of matters certainly approached; and at present. 
approaches, to these respective extremes. 

The tendency of modern legislation dealing with children 
is towards leniency. The ideas and methods .of lawyers in 
this respect have undergone a great change. It is hard to 
realise that quite recently young persons were sentenced to 
death or to long periods of imprisoiv’-i^.tint; but, while we. 
recognise a fcommendable advance, we must be careful, lest,., 
in dur desire to be merciful, we. are really cruel, and lest 
we encourage children in evil, by failiiig to make punish¬ 
ment dreaded. The sanctions of the .law must be made' ■ 
effectual in the matter of preventing crime. Fear of conse- 
. quences is still an Important factor in restraining thff young" 

' from' wickedness; and, unless those who hold j.udicial and 
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magisterial positions observe a wise discretion, there is a 
great risk that, under the modern system, the fear of conse¬ 
quences will cease to be operative. 

My attention has been drawn to this matter through my 
duties as public prosecutor in a large district, containing a 
mixed population. While it is true that the responsibility 
for dealing with such offenders rests upon the presiding 
judge, the prosecutor is not thereby relieved from giving 
the matter anxious consideration, because the judge natur¬ 
ally looks to him for information as to the facts of the case, 
and is guided to a large extent by his opinion as to the 
course which is best in the interests of the child and of the 
public. I have by no means established to my own satis¬ 
faction any general principle for dealing with such cases, 
but I have made a note of some provisional suggestions, 
which my professional brethren may be pleased to con¬ 
sider. These suggestions can be regarded as a step to¬ 
wards the attainment of uniformity in the treatment of 
juvenile offenders. 

In the first place, let us set down the objects which we 
seek to attain. Lord Guthrie, in an address on “The Treat¬ 
ment of Criminals,” which he delivered to the Scots Law 
Society in November 1907, pointed out that three leading 
objects are recognised by the State in dealing with those 
who infringe its criminal law’,—Punishment, Deterrence, 
and Reform. His Lordship, with much propriety, laid 
especial stress upon reform. We may accept this classifi¬ 
cation as a basis for our present purpose, and define the 
objects sought to be attained in the judicial treatment of 
juvenile offenders, as— 

(1) The refbrm of,the juvenile offender ; 

(2) The protection of the public, by deterring others from 

committing similar offences; and 

(3) 'I'he punishment of the youthful offender for the mis¬ 

conduct of which he or she has been guilty. 
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This order indicates the relative importance of the several 
matters. 

Having thus defined the end in view, I shall next enu¬ 
merate the judicial methods prescribed for its attainment, 
beginning with the mildest, and proceeding to punishments 
of greater severity. I shall add a few brief notes as to the 
use of the several methods. 

(1) Admonition and dismissal of the charge without re¬ 

cording a conviction; and 

(2) Admonition and dismissal of the charge, recording a 

conviction. 

Either of these modes will be used where the offender is of 
good character, has efficient home training, and is charged 
with a petty offence. The choice of one or other is regulated 
by the propiiety, in a particular case, of preserving a record 
of the conviction. 

(3) Discharge under recognisance or bond to be of good 

behaviour, and to appear for conviction and sentence 
when called on at any time during a specified period 
not exceeding three years; and 

(4) Discharge in a similar manner, but subject to the 

condition that the offender shall be under the super¬ 
vision of a probation officer. 

These methods are suitable to a charge of a graver nature, 
where the offender’s antecedents are not very bad, and 
where his parents are fairly respectable. Their respective 
adoption will depend upon whether the parents can be 
trusted to look after the offender without supervision. 

(5) Committal to the care of a relative*or other fit 

person. * 

This procedure should be adopted when it is "^leemed 
necessary to remove the offender from an objectionable 
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home, and a suitable person is willing to take charge of 
him. 

(6) Committal to an industrial school. * 

An order for such committal may be made in the case of 
a child under 12 years of age (or, in special circumstances, 
a child of 12 or 13 years), who is charged with a punishable 
offence. This course may be adopted where a child is either 
without proper parental control, or has got beyond it, and 
no relative or fit person will undertake the custody of him. 

(7) Committal to a reformatory school. 

This is competent in the case of a youthful offender, who is 
12 years of age and under 16 years, and who is convicted of 
an offence punishable with penal servitude or imprisonment. 
The principle explained in regard to committal to an in¬ 
dustrial school applies with equal force to committal to a 
reformatory. It is a means of removing the child from 
injurious surroundings. 

(8) Private whipping. 

This is restricted to boys, and practically to boys under 14. 
It is a suitable punishment in charges of indecency, ma¬ 
licious mischief, or other offences which ought to be met 
by corporal punishment. 

(9) Fine, damages or costs; and 

(10) Ordering a parent or guardian to pay fine, damages 
or costs. 

A youthful offender should not be ordered to pay a fine, 
damages or costs, unless he has private means or earnings. 
An order on the parent or guardian is only appropriate 
where such person has conduced to the commission of the 
offence by neglecting to exercise due care of the child or 
young person. 

(11) Gt dering the parent or guardian of the offender to 
give security for his or her good behaviour. 
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This may be done where the child is left in the care of a 
parent or guardian, and it is desirable to stimulate the 
latter, by the dread of consequences to himself, to take care 
that the child does not commit further offences. 

(12) Committal to custody in a place of detention pro¬ 
vided under the Children Act. 

This is suitable for graver offences, for which it is thought 
proper to impose restraint on the liberty of the offender, 
and where it is not thought desirable to commit him to a 
certified school. 

(13) Committal to custody in a place of detention directed 
by the Secretary of State; and 

(14) Committal to prison. 

These last two methods are to be used only in exceptional 
cases, where the crime is a grave one or the offender is of 
very bad character. A child under 14 cannot be imprisoned. 

Such being the means provided by the legislature, I shall 
proceed to explain the provisional suggestions on the sub¬ 
ject, which have occurred to me in practice. The notes 
attached to the preceding statements have to some extent 
forestalled what has now to be said, but my intention at this 
stage is to arrange the various modes in a sequence adapted 
for practical use. It will be understood that 1 do not pre¬ 
tend that these notes, or the suggestions I am about to 
make, are in any sense exhaustive or conclusive. 

The criteria which rule the adoption of particular methods 
of treatment in individual cases are four:— 

(1) The age and sex of the offender; 

(2) The gravity of the offence charged; ^ 

(3) The antecedents and character of the offender; and 

(4) The character of the offender’s home surroundings. 

I am inclined to attach special importance to the last of 
these. 
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Let US take the most favourable case. A boy of respect¬ 
able character, whose parents are decent folk, has committed 
a petty offence. In such a case, the parents* will voluntarily 
make good any little damage the boy has done, and he may 
be discharged with an admonition. In the majority of cases, 
the charge will be dismissed without recording a conviction. 
Where the offence is one of dishonesty (a kind of crime 
which is apt to be repeated), and where there is a suspicion 
that it may be repeated, the boy should be dismissed with 
an admonition, but the conviction recorded. 

Let us now suppose that the boy is charged with a graver 
offence, or one aggravated by previous conviction. The 
protection of the public, and the culprit’s welfare, demand 
severer measures. At this point the character of the 
home surroundings assumes great importance. If the 
parents or guardians are respectable, and doing their 
utmost to keep the boy from bad companions and to bring 
him up well, he should be left in their charge, but ordered 
to enter into a recognisance or bond to be of good behaviour 
for a definite period, and to come up for sentence, if called 
upon within that time. If the parents are respectable and 
well-meaning, but careless, the procedure will be stiffened 
by placing the boy under the supervision of a probation 
officer, or the father may be ordered to give surety for the 
boy’s good behaviour. 

It may be, however, that the home influence is weak, or 
even that it is prejudicial to the offender. In such circum¬ 
stances the boy must be removed from his dangerous 
environment. Various courses are open. If a well-doing 
relative, or other lit person, comes forward and offers to 
take care of the boy, the Court may with advantage commit 
him to the custody of that person. Home training is always 
better than institutional training. But if home training of 
this sort cannot be procured, a committal to an industrial 
school, or to a reformatory school, according to the age 
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of the offender, is the readiest means of placing him in a 
more wholesome atmosphere. 

Even where the offender and his parents are respectable, 
it is sometimes necessary to mark the gravity of an offence 
by imposing a penalty more severe than probation of good 
conduct. Whipping in such a case is often the most efficient 
punishment. I have in mind more especially an act of in¬ 
decency, or wilful mischief, committed by a boy. A boy 
under fourteen will retain a more decided impression of the 
wickedness of his conduct, in relation to an offence of that 
class, if he is well birched. 

Fines are not generally applicable to juvenile offenders. 
If the parent or guardian can be charged with conducing to 
the commission of the offence, he will be fined; but that 
is a charge whicli it is exceedingly difficult to prove, and, in 
any case, the punishment does not directly affect the child. 

Where a temporary removal from home surroundings is 
desirable, but it is not thought proper to relieve the parents 
from the duty of watching over their child, the offender 
may be committed to a place of detention provided under 
the Children Act. After undergoing what is equivalent to 
a term of imprisonment, without the stigma of a prison, 
the young offender will return a wiser child, and his parents 
will be more sensible of the necessity of looking carefully 
after him. 

Imprisonment in one of His Majesty’s prisons, and de¬ 
tention in a place directed by the Secretary of State, are 
punishments of such an exceptional character, that for my 
present purpose it is unnecessary to say anything about 
them. They are intended to be made use of only in the 
case of felonies, or of very bad children. • 

There arise occasions where the question of committal 
to a certified school, whether industrial or reformatory, 
must be weighed with discretion as against some other 
form of treatment. If the offender is within a month or 
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two of attaining the age limit, the opportunity of commit¬ 
ting him to a certified 'school should not be lost, unless 
the Court is satisfied that there will be no reason after¬ 
wards to regret that he had not been so disposed of. At 
such a crisis, an intimate knowledge of the offender’s cir¬ 
cumstances and antecedents, is absolutely necessary. 

These are my provisional suggestions. They are not 
intended as general principles, and they are not put for¬ 
ward with any expectation that they will receive general 
assent; but they may be accepted as a basis for discussion. 
They indicate the line of procedure, which must be adopted, 
if we are to endeavour to make sure that juvenile offenders 
shall not be permitted to grow into hardened criminals, 
through the failure of our judicial tribunals to use rightly 
the powers with which they have been vested. 

Henry H. Brow'N. 


II.—IMPRISONMENT FOR DEBT. 

T he Report of a Committee of the House of Commons,^ 
appointed “to inquire into the existing law relating 
to the Imprisonment of Debtors and to report whether any 
amendments are desirable,” has been for some time before 
the public. The circumstances under which it was adopted 
are not calculated to increase the weight of its recommen¬ 
dations. At the final meeting of the Committee, twelve 
Members were present. They were divided six to six ; but 
by a rule which will strike most readers as a strange one, 
the Chairman of a Committee can only vote when the other 
members are •equally divided. Mr. Pickersgill, the Chair¬ 
man, therefore, could neither vote for his own report nor 
against that of Mr. Rendall, and the latter’s report was 

* Report from the Seh'tl Committee on Debtors (Imprisonment), London : 
Wyman & Sons. 1909. 
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consequently adopted by a majority of six to five. Had 
Mr. Rendall been elected Chairman of the Committee, Mr. 
Pickersgill’s report would have been adopted by the same 
majority. But the six who voted for the Report write as 
confidently as if the Committee had been unanimous, and 
refer to the “ manifest and overwhelming advantages of 
procedure under the Debtors Act,” regardless of the fact 
that a full half of the members of the Committee failed to 
see what was thus overwhelmingly manifest. “Any one 
but a fool would see this, but half of this Committee are 
fools,” may be regarded as a free translation of this passage. 

It will be seen that the terms of the reference are equally 
applicable to all three parts of the United Kingdom; and 
three Irish M.P.’s and one Scotch M.P. were placed on the 
Committee. It was not, therefore, intended to exclude either 
Scotland or Ireland from the scope of the inquiry. Each of 
the three parts of the United Kingdom had moreover its 
own Debtors Act, though Mr. Rendall and his colleagues 
seem to have been acquainted with the English one only. 
This Act was passed in 1869. The Irish Debtors Act 
followed in 1872, and the Scotch Debtors Act in 1880. All 
three abolished imprisonment for debt, with certain excep¬ 
tions. (The allegation that any of them abolished it alto¬ 
gether, and that all subsequent imprisonments have been 
for contempt of Court, finds no support in the terms of the 
Acts.) In the English and Irish Acts the exceptions are 
expressed in the same terms, but are not in reality quite to 
the same effect. Both Acts except imprisonment under the 
summary jurisdiction of the justices of the peace, but the 
English justices had a more extensive jurisdiction than their 
Irish compeers, and this difference still,contiiAies to exist. 
It is for this reason that there is no imprisonment for non¬ 
payment of rates in Ireland, while hundreds if not thousands 
of Englishmen are imprisoned for this reason every year. 
The Scotch Debtors Act abolishes imprisonment for debt, 
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with two exceptions, viz., i. “Taxes, fines, or penalties due 
to Her Majesty, and rates and assessments lawfully imposed 
or to be imposed,” and 2. “Sums decerned” (i.e., decreed) 
“ for aliment.” It was the duty of the Committee to ex¬ 
amine the working of these three statutes, and report on 
their relative advantages or disadvantages. And even if the 
Irish statute were identical in all respects with the English, 
as the latter has led to a great difference of practice in 
different County Courts, the usual practice in the Irish 
County Courts could hardly fail to throw some light on the 
subject. There is moreover another difference between the 
two countries which is of some importance. The English 
and Irish Debtors Acts were both introduced in connection 
with a Bankruptcy Act, but the English Bankruptcy Act 
of 1869 was superseded by that of 1883, which introduced 
changes in the Debtors Act as a consequence, while the 
Irish liankruptcy Act of 1872 is still in force, and there are, 
for example, no administration orders in Ireland. I may 
add that in Ireland there is an appeal from the County 
Court to the Assizes, with the result that the County Court 
judge is not unfrequently reversed. How, then, are Ireland 
and Scotland dealt with in the Report before us ? There 
is not a single word about Ireland. More than this, the 
English County Court judges and registrars are referred to 
as if they w'ere the only judges and registrars concerned 
in the matter. No Irish statistics are cited. One Irish 
witness indeed w'as examined, but he had no special know’- 
Icdge of the subject, and threw little light on it. The 
Report makes no allusion to his evidence, and as his name 
was Duncan M'Gregor, it seems probable that the Ren- 
dallites mistook him for a Scotch witness. As to Scotland, 

t 

they say: “The Copimittee has examined foreign and Scotch 
witnesses with a view- to comparing their methods for the 
recovery of civil debts with the English procedure under 
this Act.” The Committee took a very strange view of the 
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scope of their inquiries if they thought themselves at liberty 
to ignore Ireland altogether, and to treat Scotland as a 
foreign country. There would have been no difficulty in 
obtaining the opinions of the Irish County Court judges 
on the working of the Act if they had desired it, and though 
I do not think full Irish statistics are available, those that 
are published indicate a startling difference in the working 
of the Debtors Acts in the two countries, the cause of which 
would have been worth inquiring into. The opinions of 
three Irish County Court judges will be found in Mr. 
Collinson’s pamphlet on the subject published by the Hu¬ 
manitarian League, which some members of the Committee 
had probably seen. I quote the following from Judge Orr, 
who would no doubt have expressed the same sentiments 
before the Committee if his opinion had been asked: 
“ Strict investigation has convinced me that in almost all 
the cases that come before me a committal order would 
simply mean consigning the bread-winner of the family to 
gaol and the wife and children to the workhouse, and my 
belief is that in a large number of cases—perhaps the 
majority—the application is either made to put pressure 
on the debtor’s friends to come forward and pay the debt, 
or to force people in respectable positions, such as mer¬ 
cantile clerks, school teachers, and the like, to resort to 
any means to avoid exposure, thus driving them into the 

clutches of money-lenders.The majority of 

debtors do not pay simply because they cannot, and if 
imprisonment for debt were abolished it might lead to a 
restriction of credit which would be an advantage.” 
Passing from the opinions of the Irish judges to the Irish 
statistics, I have not been able to find ,any which give full 
details, but the reports of the Irish Geaeral Prisons Board 
contain for each year the number of persons imprisoned as 
“ Debtors and Prisoners under Civil process”—a head much 
wider than imprisonments under the judgment-summons 
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process, and including, I believe, imprisonments for con< 
tempt of Court. In England the total number of im¬ 
prisonments of this kind in 1906 was I9,‘7i9. In Ireland 
for the same year it was 75. Is there not something worth 
inquiiing into here? I may add that in Ireland these 
imprisonments seem to be rapidly increasing, though still 
greatly below the English level. In 1907 the number was 
123, and in 1908 it was 174. The figures for Belfast in the 
three years were 2, 15, and 38 respectively. The cause of 
this increase I can only conjecture, but the English total 
(17,918 for the year 1908) is still more than 100 times as 
large as the Irish, while the population is scarcely 8 times 
as large. (The business transacted in the English County 
Courts seems to be about ii times that in the Irish.) I 
find that these prisoners are still classed by the Prisons 
Board as unemployed,” so that no rules corresponding 
to those of 1899 seem to have been adopted in Ireland. 
I am not aware of the Scotch statistics. That further 
information as to the working of the Scotch Debtors Act 
could have been easily procured I cannot doubt. One of 
the three Irish members of the Committee retired during 
the course of the inquiry, and was succeeded by an English 
member. The other two were absent when the vote on the 
Report was taken. It is stated that they were both opposed 
to it. The solitary Scotch representative voted against it. 
Mr. Rendall, the author of the Report, in more than one of 
his questions, described the 12,000 persons imprisoned under 
the judgment-summons process in England in 1906 as the 
total number out of a population of 43 or 44 millions. 
This is the population of the United Kingdom, not that 
of England ^nd \Yales only. The Irish and Scotch were 
not even worth taking a passing glance at. If there was 
any difference, cither in law or in practice, they were sure 
to be \Vrong. 

The objections to imprisonment for debt under the existing 
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law are of two kinds, which I may describe as theoretical 
and practical. With the former I apprehend the Committee 
need not have troubled itself. The man in the street, if 
fairly educated, is as competent to deal with them as it was. 
Such an objection, for instance, is that cited by Judge Dodd 
from the Fourth Report of the Common Law Commissioners: 

It is not consistent with any just principle of jurisprudence 
to enforce a mere civil claim by imprisonment.” It would 
have been better if the Committee had abstained altogether 
from considerations of this kind and dealt with the practical 
branch of the question only—the advantages and disadvan¬ 
tages resulting from the present law, and the best mode of 
increasing the former and removing or diminishing the 
latter. Their dissertation on the necessity and advantage 
of credit seems to me to bo as irrelevant as it is weak. If 
they had reported that the abolition of imprisonment for 
debt would destroy credit, this dissertation might have been 
relevant to the issue; but they seem to admit that this is 
not the case. If they had even reported that it would put 
an end to kinds of credit which were beneficial to the public, 
and which it was desirable to encourage, critics might con¬ 
fine their remarks to the futility of the reasoning. But if 
credit be a necessity, as they allege, it is clear that no 
change in the law would put an end to it, while it can 
hardly be denied that the present credits are often ex¬ 
cessive, improvident, and fraught with evil consequences. 
Indeed, the recommendations of the Committee aim at 
suppressing many of these credits, w'hich therefore they 
do not regard as desirable. Where do they show—or 
even allege—that the abolition of imprisonment for debt 
would seriously interfere with any credit-giving which is 
beneficial to the public ? 

Passing to the practical objections, I find fault not merely 
with the Report of the Committee but with the whole in'quiry. 
Granted that to go fully into every branch of the subject 
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would have occupied more time than the Committee could 
afford, a very considerable proportion of the imprisonments 
for debt in England have always arisen from other exceptions 
in the Debtors Act than the judgment-summons process. In 
1907 the County Courts did not account for one-half of the 
entire number, and in the prison census taken in that year 
by the Home Secretary, out of 800 imprisoned debtors only 
248 owed their imprisonment to the County Courts. The 
evidence as to these imprisonments by other tribunals was 
very scanty, and almost confined to the city of London, 
where we might naturally expect to find fewer defects or 
irregularities than elsewhere. If the Committee had stated 
that, owing to the scantiness of the evidence, they were not 
in a position to give any opinion with regard to these im¬ 
prisonments, it would have been natural enough; but they 
write, “ We find nothing to criticise in the administration 
of these powers by Courts other than the County Courts. 
The law, as it is, appears to be useful and salutary, and 
its administration by judges and magistrates is, we believe, 
just.” Omne ignoiim pro magnijico. The evidence, published 
along with the Report, is altogether insufficient to warrant 
any such conclusion. The counter-report, which had the 
support of half the members present, finds some faults in the 
present system, though it also proposed to retain a good 
many imprisonments under the first five exceptions in the 
Debtors Act. Had further evidence been taken it is pro¬ 
bable that both sections of the Committee might have 
modified their views—for instance, as regards imprisonment 
for non-payment of rates or for maintenance of a wife, in 
which it appeared from a recent case that, under the present 
law, the unfirtunate husband might spend his whole life in 
prison if the wife liyed long enough. 

In addition to the very perfunctory treatment of this 
important branch of the subject, the selection of witnesses 
as regards the County Courts seems to have been ope-sided. 
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The judges may perhaps be regarded as occupying an im¬ 
partial position, but tliis is not true of the registrars; and 
the non-official witnesses were almost all persons interested 
in making a good collection of debts. Only one debtor 
was examined, and he was not a victim of the present 
system, inasmuch as the attempt to imprison him had 
failed. It may not have been easy to procure the attend¬ 
ance of working men who had been wrongfully imprisoned, 
or of neighbours who could speak positively to the facts, 
but there seems little doubt that a more impartial selection 
of witnesses would have much strengthened the case on 
behalf of the debtors. 

The Report of the Committee opens with a str.ange mis¬ 
statement : “ The Committee have devoted by far the 
largest part of their attention to a consideration of the 
question of committals under sect. 5 of the Debtors Act 
1869. This jurisdiction is exclusively exercised by the County 
Court** Yet, they tell us towards the end of the Report, 
“Some 350 summonses are issued annually in the High 
Court for considerable sums exclusively against debtors 
who do not belong to the working classes.” Were the 
members who adopted this Report under the impression 
that these summonses were issued under some other juris¬ 
diction than that conferred by sect. 5 of the Debtors 
Act ? It would almost seem so from the sapient remark 
which immediately follows. “ We believe that the power 
of the High Court to commit to prison is essential if its 
orders are to be enforced.” But elsewhere they seem 
to apply similar reasoning to the County Courts. Now 
the sixth exception to the abolition of imprisonment for debt 
comprised in the Debtors Act is, “ default in .payment of 
sums in respect of which orders are in this Act authorised 
to be made.” Repeal these six exceptions and, of course, 
the orders made in respect of them will cease to be«made, 
and there can be no contempt of Court in not obeying non- 
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existing orders. If it were thought desirable to retain any 
of these orders in substance, it would be easy to do so 
in an altered form so as to prevent their non-fulfilment 
constituting a contempt of Court—to provide, for instance, 
that the plaintiff “shall recover” instead of that the de¬ 
fendant “shall pay.” The plaintiff would still be entitled 
to use all the existing means of recovery except imprison¬ 
ment. No complaints were made that the orders of the 
Scotch Courts were treated with contempt, although this 
mode of enforcing them can only be adopted in a few 
instances. After stating, however, that the judgment- 
summons process is used only in the County Courts, the 
Committee publish in an Appendix the Forms of Judgment- 
Summonses, &c., used by the High Court. Did they read 
them ? 

An objection urged against the present law is, that it is 
class legislation, all the debtors who are imprisoned belong¬ 
ing to the working classes—for, as is stated, a debtor who 
can raise a few pounds can always avoid imprisonment by 
becoming bankrupt. The Committee might have been 
expected to state whether this is so or not, instead of which 
they simply allege that men belonging to the higher classes 
have been sued in the County Courts and have paid when 
threatened with imprisonment. But they do not allege 
that a single one of these men went to prison. The ex¬ 
planation of their being sued in the County Court is suffi¬ 
ciently obvious. The rules of the High Court as regards 
costs have led to actions for small sums being brought in 
the County Courts instead of the High Court, even when 
the defendant is a millionaire; and a debtor who has some 
assets (although his,liabilities may greatly exceed them), will 
usually pay a smajl debt in full rather than take refuge 
from imprisonment in bankruptcy. Some persons may 
think that the payments thus obtained are a sufficient 
set-off for the imprisonment of a number of men who 
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cannot pay; but what has this to do with the question 
whether the imprisonments under sect. 5 of the Debtors 
Act are not in practice confined to the working classes?^ 
Moreover, one of the recommendations of the Committee 
is to abolish imprisonment for debts incurred for luxuries 
or for money lent. If this amendment were adopted, how 
many men belonging to the upper classes would be com¬ 
pelled to pay their debts by means of a judgment-summons 
in a County Court ? If the present legislation is not class 
legislation, would not the proposed amendment render it so? 

The difference of practice between different- English 
County Court judges is admitted by the Committee, but 
the causes of it and the best modes of remedying it have 
not been fully or satisfactorily investigated. One difference 
noted by them is, that “some judges insist on legal evidence 
of means to pay. Others make full use of their liberty to 
accept evidence ‘ in such manner as the Court thinks just,’ 
accepting for example certificates as to wages from em¬ 
ployers, statements of bailiffs of the Court, evidence not on 
oath, and other hearsay evidence.” They express a decided 
opinion in favour of the more lax practice. “The judge’s 
discretion,” they write, “ to hear other than legal evidence 
is to the advantage, principally of the debtors, but also of 
the creditors.” The ground of this latter assertion seems 
to be that proof by legal evidence would involve greater 
expense, which expense would, generally speaking, fall on 
the debtor; for I presume they did not mean that while 
it was to the advantage of both parties to be able to tell 
lies without incurring the penalties of perjury, the debtors 
were on the whole more successful liars than the cred¬ 
itors. But let us concede the proposition as*stated. 'We 
do not want to know whether the practice in question is 

* The counter-report here ran ; “ Your Committee have received overwhelming 
and, in fact, practically uncontradicted evidence that it is the working^lass, ana 
the working class alone, which suffers the penalty of imprisonment for debt.” 
^^y did the framers of the successful Report neither admit nor deny this statement? 

2 • 
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advantageous lo the debtors as a whole or to the creditors 
as a whole. We want to know whether it is conducive to 
the public interest—to the cause of justice. If a debtor 
is wrongfully imprisoned on account of the reception of lax 
evidence, is it a sufficient answer to say that three debtors 
who ought to have been imprisoned escaped in consequence 
of evidence equally untrustworthy? Does the Committee 
intend to assert that the reception of this kind of evidence 
is conducive to the ascertainment of the truth ? If so, why 
not admit it in all trials, whether civil or criminal ? 

The statute requires proof to the satisfaction of the Court 
of means to pay, present or past, and goes on to say that 
proof (not “evidence”) may be given in such manner as 
the Court thinks just, and that for this purpose witnesses 
may be summoned and examined on oath. Clearly what 
the Legislature intended was that no man should be im¬ 
prisoned without satisfactory proof of his means to pay; 
and in defending the existing law it is often urged that no 
injustice can be done, because satisfactory proof of the 
debtor’s means to pay must be given before the committal 
order is made. Can such evidence (if that term can be 
applied to it) as the Committee here mentions afford satis¬ 
factory proof of anything? There was hardly a County 
Court judge examined before the Committee who did not 
admit that the kind.of evidence on which committal orders 
were often made was of the most unsatisfactory character, 
and in fact did not amount to proof in the ordinary meaning, 
much less in the legal meaning, of that term. Why then 
did not the judges insist on having the satisfactory proof of 
means to pay wffiich the Legislature apparently intended 
to require; and why did they accept evidence that they 
would not listen to jp any other case before them ? Simply, 

I apprehend, to prevent the statute from becoming a dead 
letter—‘the creditor being seldom in a position to give satis¬ 
factory proof of the debtor’s means to pay, while even in the 
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cases where he could do so, the expense of giving strict proof 
would probably exceed the sum claimed. The wholesale 
rejection of such applications would moreover discredit 
the Court as a machinery for collecting small debts—which 
is usually described as its main object—and would often 
deprive the registrar of a great part of his emoluments. But 
there never was a more groundless assumption than that all 
debtors, honest and dishonest, have a common interest, and 
that the system which imprisons fewest debtors is best, even 
though all the imprisonments may be wrongful. It is not in 
the interests of just ice or of the public that any debtor should 
be imprisoned without clear and cogent evidence as to the 
grounds for inflicting this punishment. 

The great increase in the number of committal warrants 
is a circumstance which must strike every student of judicial 
statistics. In 1906 they were almost six times as numerous 
as in 1870, though the population had not doubled during 
the interval. The Committee might have been expected to 
inquire into the causes of this increase and the means by 
which its further progress might be checked. But the 
feature which attracts their attention is a less conspicuous 
and important one—viz., the smaller per-centage of imprison¬ 
ments compared with warrants of committal. This they 
ascribe to the greater care which, in their opinion, judges 
now exercise in granting committal orders. The applica¬ 
tions for committal orders having become six times more 
numerous than they were formerly, and the number heard 
by the judge on the same day having increased in something 
like the same proportion, we are asked to believe that the 
judges now give more time and attention to each individual 
case than they did formerly, and conseguentlji make fewer 
erroneous findings as to means to pay. It seems more 
reasonable to ascribe the change, such as it is, to the 
practice which was declared legal by the House ol^ Lords 
in the case of Stonor v. Fowle in 1886—viz., making a 
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committal order with a stay on execution so long as the 
debtor continues to pay certain specified instalments. 
Before this practice (which seems to be now almost uni¬ 
versal) had been adopted, the debtor who was erroneously 
found to have the means to pay went to prison. Now, in 
the majority of cases, he acquires the means to pay during 
the time that execution is stayed, and pays a sum which he 
had not the means of paying when the committal order was 
made. But there is not any such steady and continuous 
decrease in the proportion of imprisonments to committal 
orders as the Committee alleges. The alleged decrease in 
comparing 1907 w'ith 1906 is chiefly due to the adoption of 
a different mode of reckoning debtors who were imprisoned 
on two or more committal orders running concurrently. 
The following are the per-centages of imprisonments to 
committal warrants for the ten years 1899—1908 inclusive, 
and I think, if we bear in mind the change in the mode of 
reckoning the number of imprisonments in 1907, which 
must have produced an apparent reduction of the per¬ 
centage, the change during this period has been altogether 
in the opposite direction from that alleged by the Com¬ 
mittee. In 1899 the ratio of imprisonments to warrants 
was 6*46 per cent.; in 1900, 6*12; in igoi, 6*53; in 1902, 
6*84; in 1903, 7-24; in 1904, 8*14; in 1905, 777; in 1906, 
7*84; in 1907, 6*32; .and in 1908, 6*58. Are there any other 
six gentlemen in England who would find in these figures 
evidence of a continuous decrease in the ratio ? As a 
further specimen of their accuracy as regards statistics, I 
may mention that they tell us in the body of the Report 
that the number of imprisonments in 1897 was 9,214, 
whereas it appears from the Appendix that it was 7,729. 

It is not only from statistics, however, that the Committee 
draws very singular deductions. They contend that the 
power of imprisonment for debt should be continued because 
** the confidence between debtor and creditor is the founda- 
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tion of trade,” and if the “ sanction ” of imprisonment were 
withdrawn, this confidence might be weakened (whereas I 
presume it increases as the number of imprisoned debtors 
increases). It seems, however, to exist between wholesale 
merchants and retailers without this sanction; nor do I 
think banks ever imprison those who borrow money from 
them. But I am afraid that, if the recommendations of 
this Committee were adopted, the sanction of imprisonment 
would be withdrawn from at least one-half of the trans¬ 
actions on which committal orders are now made, and 
the “mutual advantages” which “both the giver and the 
receiver” derive from these transactions would thus be lost. 
Where would be the confidence between the money-lender 
and the borrower, or the purchaser of bad debts, and the 
man whom he sues, if this sanction did not exist? But 
one-sided legislation will never produce confidence between 
the two parties to a transiiction. 

The Committee justify the continuance of this sanction, 
however, on the ground that the debtors who are summoned 
before the County Courts arc objectionable persons whose 
imprisonment would (I infer) be no great harm. They 
belong, as we arc told in the Report,—not as far as I am 
aware in the evidence,—to three classes; (i) Those who 
have deceived the creditor by their statements as to their 
position; (2J Those regarding whom tlie creditor has been 
deceived by the statements of others; (3) Those whose 
character has deteriorated from causes which the Com¬ 
mittee proceeds to enumerate. As to the first class, what 
kind of statements do they refer to ? If the debtor ex¬ 
aggerated his means of paying but had sufficient means 
notwithstanding, how was the creditor damftified by the 
misrepresentation ? While, if his representation that he 
had means to pay was false, is the judge justified in 
holding it to have been true, and granting a committal 
order accordingly ? As to the second class, how is the 
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debtor responsible for false information as to his position 
given without his knowledge ? As to the third class, 
are not the debtors whose characters have deteriorated 
owing to unemployment, domestic trouble, or hereditary 
causes, usually without means to pay ? Then are the per¬ 
sons belonging to these three classes so strangely scattered 
through the country that there may be i,ooo of them in 
one district and lo in another district which to ordinary 
observers seems similar ? and do they remove from one 
place to another according to the views of the judge who 
presides there for the time being ? Nor do I see that 
there is room for any great difference of practice between 
different judges if all the debtors who come before them are 
liars or degenerates, or persons who have induced others to 
tell lies on their behalf? No judge would be likely to treat 
them with more favour than he could help. 

The Committee also compare the relative advantages or 
disadvantages of distraining the debtor’s goods and im¬ 
prisoning him. This may not have been irrelevant, as they 
had to consider what the effects of the abolition of im¬ 
prisonment for debt would be; but they do not point out 
that at present these are not alternative remedies, the 
plaintiff being empowered to use both methods of recover¬ 
ing the same debt. I do not concur with their opinion 
that the seizure aird sale of his goods is harder on the 
debtor than imprisonment, nor do I think the evidence 
bears out this conclusion. But having arrived at it, the 
Committee ought to have carried it out consistently, and 
proposed to alter the law so as to exclude distraint until 
an attempt to recover the money by imprisonment had 
failed. Instead of Jthis, they have expressed their opinion 
that no alteration # should be made in the kinds of im¬ 
prisonment for debt—for instance, that for non-payment of 
rates—fn which the present law provides that imprisonment 
is not to be resorted to until an unsuccessful attempt has 
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been made to levy the amount by distress. The landlord 
possesses this power of distraining without being required 
to obtain the sanction of any Court to his use of it, and his 
claim to distrain takes priority over that of the execution- 
creditor, yet the Committee makes no proposal to limit this 
power of distress, while they describe the landlord as one of 
the creditors who ought to be able to enforce his rights by 
means of imprisonment when his remedy by distress fails. 
“ Retain imprisonment because it is better than distress, 
but do not restrict in any way the present powers of 
distress,” is not very consistent advice. 

Space will not permit me to go fully into the recommen¬ 
dations of the Committee or to consider the counter-report 
proposed by Mr. Pickersgill, which has been published along 
with its successful competitor. My object has been to show 
that the Report, wliich certainly does not express the senti¬ 
ments of a majority of the Committee, is not of sufficient merit 
to claim acceptance on other grounds. The evidence which 
has been collected and published is of great value; as also 
are the statistics given in the Appendix, though I should 
wish to see them supplemented by further evidence and 
further statistics, more especially as regards imprisonments 
by other Courts than the County Courts. Imprisoning a 
man who cannot pay the rates seems to me to be a peculiarly 
futile proceeding. In ordinary cases ^hc public bears the 
cost of trying to screw the money out of a debtor who has 
not got it, and the creditor can look on placidly with his 
arms folded; but in imprisonment for non-payment of rates 
it is the creditor who pays for maintaining the debtor in 
prison. The ratepayer is the creditor, and the imprisoned 
debtor is supported out of the rates—his family perhaps 
being also thrown on the rates during h?s imprisonment. 

I venture to make a further suggestion with regard to 
these Parliamentary Committees. Many of the ni®st valu¬ 
able members do not belong to the legal profession, and 
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would be greatly assisted in their labours if they had before 
them a succinct statement of what the present law on the 
subject is (with a reference to the statutes in which it is to 
be found), and also a reference to the principal statistics 
available for their guidance. This duty, I think, should 
devolve upon a public official. It is hardly possible that 
the Committee on Imprisonment for Debt could have arrived 
at the Report on which I have been commenting, if such 
information had been given to it. As it is, the import of 
some of its most important recommendations is rendered 
doubtful by its ignorance of the law. The Report recom¬ 
mends that creditors shall not be permitted to obtain com¬ 
mittal orders under sect. 5 of the Debtors Act unless the 
debt was incurred for necessaries or damages for tort: but 
it also declares that the power of the High Court to commit 
debtors to prison ought not to be interfered with, and that 

the law which it administers is “ useful and salutary.” Did 
» 

the Committee intend that the restriction on the granting 
of committal orders based on judgment-summonses should 
apply to the County Courts only? If so, the creditors 
who were excluded from obtaining such orders in the , 
County Courts would sue in the High Court and obtain 
committals there. Sir Wm. Selfe’s Bill is, of course, free 
from this ambiguity. The exclusions contained in it ex¬ 
tend to all Courts having jurisdiction under the 5th section 
of the Debtors Act; but probably the author of the Bill 
did not regard the administration of that section by the 
High Court as useful and salutary. 

The Committee gave much time and labour to the dis¬ 
charge of its duties, but the least valuable outcome of its 
labours is thg Report; and, I think also, that of the two 
competing Reports which it considered, its choice fell upon 
the wrong one. 


Lex. 
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III.-THE LAW OF THE UNIVERSITIES. 

IX. Miscellaneous. 

(a) Practice and Evidence, 

W ITH regard to procedure in the ordinary courts, the 
universities and colleges must sue and be sued in 
their corporate titles, but in the case of a college apparently 
not during the vacancy of the headship. During such va¬ 
cancy certain other powers, especially any which need the 
use of the common seal, are in abeyance, unless the defect 
be met by the statutes. At Common law a corporation can 
contract only by deed under the common seal, but in later 
times the strictness of this rule has been relaxed in the 
matter of contracts of small amount and of frequent occur¬ 
rence. There is no doubt that a college through its bursar 
could make valid contracts for the supply of provisions, the 
repair of buildings, the hire of servants, and similar matters. 
As universities and colleges are charities, they fall under the 
ordinary rule that the administration of them and of any 
trusts of which they are trustees,^ being matters of public 
interest, are to be inquired into by information by the 
Attorney-General at the relation of any person interested. 
In one case an information was filed against the Vice- 
Chancellor, the Warden of New College, for misconduct 
in his office.® The procedure by mandamus is that which 
most frequently occurs in the reported cases. It lies where 
jurisdiction has been declined, of which many instances 
have been given in the previous pages. It may issue to a 
university, a visitor, or a college according to circumstances. 

* An early case is A.-G. v. Ralliol College [1744], 407, with regard to 

the Snell exhibitions. The person who is to execute a trust must be a person 
pointed out l>y the creator of the trust as a proper person to execute it. Ke 
Crunden ^ Metu's Cofilracl, L. R. [1909], l Ch., 690. * 

® A*. V. [1748], 1 W. Bl., 37. 
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Some of the cases are to restore a graduate deprived of 
his degrees, to affix the common seal,^ to grant a degree, 
to admit or restore a fellow or scholar, to admit a head,® 
in one case to remove a Lollard from a scholarship.® 
The mandamus might have been followed by feigned issue, 
when that mode of procedure existed.^ Proceedings by 
scire facias to repeal a charter or letters patent are still 
competent, but have been superseded by surrender. The 
Universities Committee of the Privy Council sits by dele¬ 
gation of the Crown in the matter of grants of new charters. 
Prohibition lies where jurisdiction has been exceeded, as by 
the Chancellor’s court. In one case the right to a fellow¬ 
ship of Winchester was by consent tried by prohibition, it 
being doubtful who was visitor, and a mandamus thus not 
lying.® In one case a writ of restitution was refused,® but 
no doubt would have been granted in a proper case. Habeas 
Corpus lies for false imprisonment of a scholar'^ or of one of 
the public.” The remedy by quo warranto is not competent 
to test the right of a fellow to his office.® An injunction 
has been sometimes granted to prevent a college from taking 
a certain course. At least one famous case was tried on 
ejectment, and probably the modern action for the recovery 
of land would lie under similar circumstances. Distress as 
a remedy for withholding of the stipend of a fellowship is 
no longer in use. • Fellowships are probably since recent 
changes not freehold offices but merely charges on the 

* A*. V. Cambridgi; [1765!, 3 Hiur., 1,647. 

* As in rafrii'k's Case [1666J, T. Rayiii., loi, where ii went to the senior fellow 
of Queens’. 

■ T. Rnym., no. * Sandys v. Sandys [1840], l Q. B., 316 (n). 

* Cited in A’, v. Bishop of Ely [1750], 2 W. Bl., 58. Declaration in pro¬ 
hibition, a procedure occurring in some of the cases, is now obsolete. 

® IViddringtou's Case [>663], T. Raym., 31, 68. It is probable that certiorari 
would lie to remove the record from the Chancellor's court, but there appears to 
be no cisf' on the subject. 

^ T. Raym., lio. “ A’, v. Elsdon, below. Sec also v. above. 

^ Matriottv. Gregory {if’jz], Lofft, 21. 
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revenue of the college. Trespass or case would lie in 
certain cases. An action of contract would lie under the 
ordinary rules of contract where a college was a party.^ 
If the question as to the sufficient learning of a graduate 
in holy orders be raised, it must be by duplex querela in 
one of the provincial courts,^ it cannot be by quare impedit^ 
a secular court being, as Lord Ellenborough said, unfitted 
to sit as a court of error upon matters of grammar.® 

Several questions of evidence have been decided by the 
courts, but some would probably not be considered binding 
at present. Possibly judicial notice of the common seal will 
be taken since 8 & g Viet., c. 113. But it is still necessary 
to prove, on any objection, that the seal was affixed with 
proper authority. Two cases of interest arose before the 
Act, and they may still be useful as guides. Both were 
actions of slander by Doctors of Medicine of St. Andrews 
against defendants who had alleged that the plaintiffs were 
unqualified. In the earlier case the production of the 
diploma of M.D. from St. Andrews University was held 
not to be sufficient evidence that the seal affixed was the 
seal of the university.* In the later case the plaintiff pro¬ 
duced evidence that the seal was the seal of the university 
and on that succeeded.® In an anonymous case the King’s 
Bench refused to act without an attested copy of the 
statutes of All Souls, on an application to the visitor to 
appoint as founder’s kin fellow a candidate rejected by the 
college.® It was the practice at King’s for the proceedings 
of the Provost and fellows to be entered in the Liber Proto- 
collorum signed by the registrar as a notary public. The 

‘ As in ybMt’j V. S/. /ohn's College^ Oxford^ L. R. [1871], 6 Q. B., 115. a 
question of counter-signature by the bursar to a building contract. 

* IVillis V. Bishop 0/Oxford, • 

® A*. V. Archbishop of Canterbury [1S12], 15 East, 14J. 

* Moises V. Thornton [1799], 8 T. R., 303. • 

® Collins V. [*834], 1 A. & E., 695. 

^ Anon. [1734], 2 Barnard, 437. 
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book contained an entry of the expulsion of Mr. Bearblock 
from his fellowship by decision of the visitor, but the entry 
was not signed. Evidence was given that the handwriting 
of the entry was the same as that of the signed entries. 
The unsigned entry was held to be inadmissible.' A testator 
made a gift of his library to Sclwyn. The catalogue was a 
voluminous document, a copy of which w'ould have entailed 
considerable expense. Probate was granted without re¬ 
quiring the catalogue to be brought into the registry, the 
college undertaking to hold it for the registry.® Usage will 
be taken into consideration. So will the manner in which the 
donor of a trust fund conducted himself in the distribution 
of a trust fund.® Inspection of corporation books will be 
allowed to an interested party provided that the evidence is 
required in a civil action,* but not in a criminal prosecution.® 
At Oxford statutes of the university are printed or written in 
duplicate, one copy being deposited in the archives, one in 
the Bodleian Library, Stat. x, 2, 2. Probably either would 
be evidence. 

(6) Differences between Oxford and Cambridge. 

Several of these have already been noticed, but it may 
be useful to give a short summary in this place. 

(1) A hall is a corporation at Cambridge, but not at 
Oxford. Trinity Hall is as fully a corporation as Trinity 
College, and the same was the case with Clare, Pembroke, 
and St. Catharine’s, when they were called halls. Sehvyn 
is technically a hostel and corresponds very nearly to the 
Oxford private halls, such as Marcon’s. 

(2) The government and discipline differ both in names 
and functions. The Oxford names of Congregation (in the 

* Fox V. Bearblock [i88«], 17 Ch. D., 429. 

* /« the goods of Balfiie, L. R. [i897]i P- 261. 

* A.-G, V. Brasemse College [1834], 2 C. & F., 295, ihc case of Nowell, Dean 

of Si. Paul’s, and Middleton School; A.-G. of Ireland v. Bishop of Limerick 
[1870], I R. 5 Eq., 403. * Grant, 311. * R. v. Pimtellt above. 
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Oxford sense), Delegacy, Board of Faculty, Visitatorial 
Board, are unknown at Cambridge; Syndicate,^ Senate, Sex 
Viri, artf equally unknown at Oxford. The rights of juris¬ 
diction over bad characters have had a different growth in 
the two universities. The powers and tenure of office of the 
Vice-Chancellor are not the same. 

(3) The procedure in the Chancellors’ courts are not the 
same, and the right of conusance is more restricted at 
Cambridge. 

(4) The degrees differ, especially the law degrees. D.C.L. 
and B.C.L. are peculiar to Oxford; LL.D., LL.M., and 
LL.B., to Cambridge. A smaller difference is the variety 
of caps and gowns at Cambridge, which also has no dis¬ 
tinctive scholars’ gowns, as at Oxford. 

(5) The position of both heads and tutors differs con¬ 
siderably in the two universities. Nor has Cambridge gone 
so far as Oxford in attaching professorships to colleges. 

(c) Acts of Parliament affecting Colleges. 

Some of these have already been noticed, but there are 
many in addition. The Statute, 27 Hen. VIII, c. 42, s. 7, 
seems to be the earliest. It enacted that Durham College, 
Oxford (now Trinity), might take the advantage of the Act, 
W'hich relieved the colleges from the payment of first-fruits 
and tenths. 18 Eliz., c. 6, contained provisions for leases 
made by Magdalen and St. John’s, Oxford. By 13 Anne, 
c. 6, canonries were annexed to the headships of Oriel,® 
Pembroke, Oxford, and St. Catharine’s, and c. 17 gave to 
Brasenose the presentation to churches at Stepney. By 
3 & 4 Viet., c. 113, the canonry of Worcester was detached 

• The term “syndic” is adopted from Paris, whcrc^therc was a syndieus or 
procurator ad litem. 

* The canonry was dissevered from the headship by the Act of 1877, and is now 

attached to the Oriel Professorship of Exegesis. Canonries attached to professor¬ 
ships also exist at Christ Church, Ely, and Durham. ^ 
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from the Margaret Professorship of Divinity at Oxford, and 
the canonry of Christ Church substituted instead. The 
Cambridge Act of 1856 provided for Trinity scholarships, 
Grindal fellows and scholars at Pembroke, and similar 
matters. The Act of 1877 dealt with, inter alia, the Snell 
and Hulme exhibitions and the Dixie foundation at 
Emmanuel. The Statute, 30 & 31 Viet., c. 76, enabled a 
new ordinance to be made for Christ Church in substi¬ 
tution for previous ordinances. Hertford, dissolved by 
56 Geo. HI, c. 136,^ was reconstituted by the Hertford 
College Act, 1874 (37 & 38 Viet., c. 55). Private Acts 
are numerous. Among others may be named 46 Geo. Ill, 
c. cxlvii, enabling the Warden of Wadham to marry, 
35 & 36 Viet., c. cliv, as to scholarships at St. John’s, 
Oxford, 58 & 59 Viet., c. Ixxiv, as to sale of Downing 
College lands, and 7 Edw. VII, c. cx, as to the Hulme 
trust estates. 


{d) The Undergraduate. 

The college has a discretion as to whom it will admit, and 
a sentence of rustication or expulsion cannot be appealed 
against except by those on the foundation, or elected to be 
on the foundation, who have an appeal to the visitor. In 
an indictment for assault on a pensioner of Queen’s by 
turning him out of^he college garden, the production of a 
sentence of expulsion by the college was regarded as a con¬ 
clusive defence.® The question that most often arises is that 

^ After it had practically ceased to exist in 1S05 owing to the failure of the 
college to elect new fellows on vacancies. See Co. Litt., 13 !>, Dean of Windsor 
V. Webb [1614], Godb., 211. Any leases made by the extinct corporation are 
determined, and where it is a lessee the reversion accelerates and the land reverts 
to the lessor, llaSiings Corporation v. Let ton, L. R. [1908], 1 K. B., 378. 

* A’. V. Grundon [i775]j. Cowp., 3 * 5 * I'*® reasons need be given, but it seems 

probable that if reasons be given they should be good ones. In Fitzgerald v. 
Northcote [1865], 4 F. & F., 656, the plaintiff was expelled from Oscott College 
for an alleged breach of discipline which the jury found had not occurred, and he 
obtained damages. 
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of necessaries supplied to an undergraduate under twenty- 
one. Necessaries are defined by sect. 2 of the Sale of Goods 
Act 1893 as “ goods suitable to the condition in life of such 
infant .... and to his actual requirements at the time 
of delivery.” This is in accordance with a judgment of the 
Court of Exchequer, except that the court went further, 
and held that necessaries supplied to a Cambridge under¬ 
graduate are not such things as are requisite for bare sub¬ 
sistence. Jewellery to the value of £S was allowed.' In 
another case of the same year an action was brought against 
an Oxford undergraduate for the hire of hunters. The jury 
found for the livery stable keeper, but the Common Pleas 
granted a new trial.^ Dinners supplied to an undergraduate 
in lodgings are not primd facie necessaries.'* The latest case 
on the subject was an action brought by a tailor for goods 
supplied while the defendant was an undergraduate of 
Trinity, Cambridge. The bill included eleven fancy waist¬ 
coats at £2 : 2s. each. The Court of Appeal held that the 
onus was on the plaintiff to prove not only that the goods 
were suitable to the condition in life of the infant, but that 
he was not sufficiently supplied with goods of that class. 
Judgment was entered for the defendant.* Education is a 
necessary.'* This would include matters subsidiary to the 
main purpose of education, such as books for the schools, 
payment of battels, rent of lodgings, and.drawing the neces¬ 
sary cheques. Where necessaries are bought the infant 
must, by the section of the Sale of Goods Act already cited, 
“ pay a reasonable price therefor.” But he cannot give a 

* Pe/ers v. 6 M. & W., 42. 

® Harrison v. Fam [1840], i M. & G., 550. 

® Breaker v. Seott [1844], II M. & W.,.67. Prcsumalily because, if not a non- 
collegiate student, he would find dinner provided for hiir. in the college hall. 

< Nash V. Inman, L. R. [1908], 2 K. B., i. This isjjuile in accordance with 
Foster v. Kedgrave, L. R. [1867], 4 Ex., 35 (n), the case of an Oxfonl under¬ 
graduate and his tailor. , 

* Pickering v. Gunning [1628], Sir W. Jones, 182; Phillimore, J., in Collitts 
V. Cory^ The Times, 5 Feb., 1901. 
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bill of exchange for them.^ At Common law a contract by 
an infant was voidable and might have been repudiated or 
ratified on the infant coming of age, and *9 Geo. IV, c. 14, 
enacted that ratification must be in writing. But the whole 
law was altered by the Infants’ Relief Act 1874, since which 
any contract entered into by an infant (other than for neces¬ 
saries), shall be absolutely void, and no action lies against 
him upon ratification made after full age. A contract for 
payment of a loan made during infancy is also avoided by 
the Betting and Loans (Infants) Act 1892. For torts the 
infant is liable. Ginnett v. Whittingham, above, is good 
authority for this. There was no doubt as to his liability, 
the only point was whether conusance lay. But the tort 
must be independent of contract, and a contractual lia¬ 
bility cannot be got rid of by framing the action in tort.® 
The infant may be liable for an independent tortious act 
which he was expressly forbidden to do by the other party 
to the contract. In the leading case on the subject an 
undergraduate of Trinity, Cambridge, hired a horse, the 
owner expressly stipulating that it should not be used 
for jumping, and the Trinity man only paid the amount 
charged for a horse not expected to jump. The defendant 
lent it to a friend who jumped the horse and staked it. 
It was held that the defendant was liable. “There has 
been an actionable wrong,’’ said Erie, C.J., “ for which the 
defendant is liable, independently of the finding of the jury 
that the hiring of the horse was a necessary suitable to the 
degree and station in life of this young man.’’® Repre¬ 
sentation by an infant that he is of age apparently does 
not allow him afterwards to insist on his absence of capacity 
to contract.*# But it seems doubtful whether if he represent 

1 Re Soliykoff, L. R. [iGgi], i Q. B., 413. 

* Jennings v. Rundall [I'jgq], 8 T. R., 335. 

• Burrard v. Haggis [1863], 14 C. B., N. S., 45. 

^ This seems to be the effect of such cases as Mills v. Fox [1887], 37 Ch. D., 
153. At Common law, before the Judicature Acts, there was no liability on such 
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himself as agent when he is not, he would be liable to an 
action for breach of warranty of authority, an action of 
tort. The case might be illustrated by a man under twenty- 
one opening an account at an Oxford bank and falsely de¬ 
claring to the manager that he had his father’s authority 
to do so. The father would not be liable on an overdraft. 
Would the son be, unless indeed the cheques were for 
necessaries? An undergraduate, besides making himself 
liable for education, might enter into a valid contract for 
tuition to others or for the post of assistant-master in a 
school, if the terms be fair and reasonable and not mani¬ 
festly to his disadvantage.* Protection from betting cir¬ 
culars and similar temptations is afforded to minors by the 
Betting and Loans (Infants) Act 1892. Under the provisions 
of this Act the sending of any such circular to any person 
at any university, college, school, or other place of education, 
where such person is an infant, is guilty of a misdemeanour, 
and the sender shall be deemed to have known that such 
person was an infant, unless he proves that he had rea¬ 
sonable ground for believing such person to be of full age. 
There is probably an implied contract that a university 
or college supplies efficient tuition. An action would lie 
by an undergraduate—by his next friend should he be an 
infant—for breach of the contract to educate.® A member 
of a college is bound to conform to reasonable rules of 
discipline, and if he do not do so, the contract to educate 
is not broken. In a recent case a Cambridge undergraduate 
was expelled for refusal to go to chapel. He brought an 
action for breach of contract to educate. The college set 

representation, Siikeman v. Dawson [1847], ]-* ^ 5 * Roman law 

allowed liability of the minor where he became locupUtior, Dig. iv, 3, i, 13. In 
fVoo{P V. Woolfs L. R. [1899], 1 Ch., 343, an injunctien was granted, and the 
infant had to pay costs. • 

^ See cases in Anson, Law of Contract^ pt. ii, c. iii, s. 2. 

* This was one of the grounds of action in the well-known Haileybyry case, 
Hntt V. Governors of HaiUybury College [1888], 4 Times L. R., 623, as well as in 
the following case. 


3 
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up the Statute of Frauds as a defence to the alleged con¬ 
tract, also that by 56 & 57 Viet., c. 61, s. i,' more than six 
months had elapsed since the act complained of. On the 
trial at Herts Assizes, Wills, J., directed judgment for the 
college on the ground that the relation of an undergraduate 
to his college was in matters of discipline not a contractual 
one.® Even if over twenty-one years of age the under¬ 
graduate has no borough vote for Oxford or Cambridge, 
whether he reside in college or in lodgings. The only 
exception is to be found in scholars of Trinity College, 
Dublin. The undergraduate is liable to the Criminal law 
like any other subject, the only difference being that in some 
cases he is amenable to a special tribunal. At the same 
time he cannot create a crime by persuading a companion 
of the other sex to walk with him.* 

James Williams. 


IV.—FORM OF WILL OF AN ALIEN IN 

FRANCE. 

I S the rule Locus regit actum as applied to the form of 
the will of an alien made in France optional or 
obligatory ? A recent decision* of the Court of Cassation 
has made a strenuous attempt to allay the controversy 
which has been raging around this question for more than 
half-a-century, aroused, or more accurately speaking, revived 
and whetted as it was by a previous decision of a section 
of the same Court of 1853. There is room for hope that 

* The Public Officers’ Protection Act 1893. 

• Green v. Pe/erAouse, The Times, lo Feb., 1896. The contract to educate might 
also be broken should aii undergraduate be expelled or sent down for a definite 
time without being heard in his defence. Unless indeed it be one of the rules of 
discipline, as it is in many colleges, that failure to pass university examinations in 
a given time means withdrawal from the college. 

* As Wills held in the famous case of R. v. Hopkim, already noticed. 

* Case of GesHng v. Viditz. 
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this attempt has been successful. For although there is no 
theoretical finality about the decisions of this the Supreme 
Court, in view of the privilege accorded to the lower Courts 
of France—where case-law is unknown—of disregarding 
its decisions, nevertheless the circumstances under which 
the decision in the recent case of Gesliug v. Viditz was 
rendered entitle it to extreme respect, and it likewise har¬ 
monizes, not only with legal and historical precedent, but 
also with every possible consideration of practical con¬ 
venience. 

The matter is of sufficient importance to warrant brief 
historical review and comment. 

On the gth March, 1853, then, the Chambre des Requites 
of the Court of Cassation laid down that the principle Loais 
regit actum is universally applicable to wills in common with 
all other public (i.e., notarial) or private deeds. Thus an 
alien desiring to make his will in France must, of necessity, 
adopt one of the forms known to French law, that is to say, 
must either have recourse to a notary and make a “ public ” 
or “ mystic ” will; or in the alternative adopt the holo¬ 
graphic form, that is, write the will throughout, date and 
sign it with his own hand. In other words, the Court laid 
down the unmistakable proposition that the local form was 
obligatory, not optional. The facts upon which the decision 
was based seem to have been somewhat peculiar, for, as far 
as can be gathered from the report in Dalloz, the testator’s 
original intention was not to make a will in English form, 
but to make a French holographic will; this, however, he 
failed to do, the will not being entirely written by him, 
and two codicils thereto, although written by him, being 
dated by someone else. ^ 

The practical inconvenience of this decision is quite 
obvious. Suppose an Englishman or an American in 
France ill, crippled or infirm to the point of being incapable 
or unequal to the effort of writing out a lengthy document 
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in his own hand, while just able to sign his name or make 
his mark, so that it is impossible for him to execute a valid 
holographic will, but easy to execute a valid will in the 
ordinary English or American form. His only alternative is 
to call in a French notary and execute a French notarial 
will. This will would be valid as to English personalty 
under the Wills Act i86i, but might not in the case of a 
public will (the witnesses to which are hardly subscribing 
witnesses in the English sense), and in the case of a “mystic” 
will (where witnesses to the will itself are not necessary), 
would not pass English freeholds; nor leaseholds {Pepin v. 
BruyerCt L. R. [1902], i Ch. 24); similarly as to American 
realty, at all events in the case of an American testator 
domiciled in one of the States which have derived their 
legislation from the English Common law. 

Query, indeed, whether in such States as have not a statu¬ 
tory provision similar to the English Wills Act of 1861, it 
would even pass personalty unless the testator w'cre domi¬ 
ciled in France. At best, therefore, the exigency would 
involve cumbrous and unfamiliar formalities. At worst, the 
testator would find himself subject to the hardship of being 
unable to validly dispose of perhaps a considerable portion 
of his property. Not only is this ruling out of harmony 
with English and other legislations, but it is also incon¬ 
sistent with the privilege which a Frenchman has of making 
his will abroad either in the French or local form at his 
option.' 

The same Court has now, in the case of Gesling v. Viditz, 
in accordance with the almost unanimous expectation of the 
judicial world, reversed its former ruling and declared the 
rule to be optional, not compulsory, in respect of private 
{i, e., non-notarial) wills at any rate. This decision carries 
all the more weight in that it was rendered by the Chambre 
Civile affiter leave to appeal had been granted by that very 

^ Civil Code, Art. 999 . 
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Chambre des Requites which more than fifty years previously 
had adopted a contrary ruling. 

The case in respect of which this point has been pending 
before the French Courts for fourteen years arose out of the 
w'ill of an English lady made in English form with two wit* 
nesses, but in France. The Civil Tribunal of the Seine, on 
the 28th June, 1895, held that the rule Lochs regit actum was 
not an absolute rule nor a rule of public policy, and that 
therefore it was optional to the testatrix to adopt the form 
recognised by the law of her country. This judgment 
was rendered in defiance of the ruling of the Chambre 
des Requites of 1853, out of that independence of judicial 
precedent enjoyed by the French Courts already alluded to.* 

On the 2nd of December, 1898, the Court of Appeal of 
Paris, which has always held very strongly to the obligatory 
character of the rule, over-reached itself by deciding that 
not only was the rule compulsory, but that it must be 
considered as a rule of public policy. One searches the 
judgment in vain for any arguments of a convincing cha¬ 
racter in support of this contention. The Court apparently 
arrives at its conclusion on the ground that the optional 
character of the rule, in the case of a Frenchman making 
his will abroad, is an exception to the general principle 
which makes the rule compulsory.; that exceptions must 
be strictly interpreted, and that the privilege could not be 
extended by analogy to foreigners making a will in France; 
the more so as there is no necessary obligation of reciprocity 
arising out of the favour thus granted. It will be seen in a 
moment which of these principles, historically speaking, is 
the rule and which the exception; meanwhile we are at a 
loss to connect these arguments with any eleqient of public 
policy in the ordinary acceptation of the term.® 

This decision provoked vehement protests amongst com¬ 
mentators and in the judicial world. The case was4:aken to 
» Clunel, 189s, P- 847. ® 1899, p. 584. 
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the Court of Cassation, and on the 29th July, 1901, came 
before that Court. On this occasion, however, the question 
of the form of the will was not passed upon, the ruling of the 
Court of Paris on certain other points of more immediate 
interest being reversed, and a retrial ordered before the 
Court of Appeal of Orleans. The Court of Orleans, re¬ 
viewing the whole case, agreed with the Court of Paris as 
to the invalidity of the will in point of form for non-compli¬ 
ance with the local law. Its judgment is, however, no more 
lucid than that of the Paris Court, as to the grounds upon 
which it declares this requirement to be a rule of public 
policy. It goes as far as to state that it would require no 
less than a treaty to derogate from the “ principle of terri¬ 
toriality ” which governs the extrinsic form of written 
instruments.' 

Thereupon the executor again appealed to the Court of 
Cassation, but this time only upon the specific point now 
under discussion. On the 12th July, 1905, the Chambre des 
Requetes placed on record the significant declaration that 
the appeal was receivable, thus pointing the fulfilment of 
the expectation that its ruling of 1853 would be reversed; 
and the case went forward to the Chambre Civile for final 
hearing. But the Chambre Civile, overloaded as it then was 
by appeals in actions concerning religious congregations, was 
unable to entertain J:he case until the 20th July, 1909.® 

The Court of Cassation enjoys the advantage of having 
for its Procureur-G^neral M. Baudouin, a former distin¬ 
guished First President of the Civil Tribunal of the Seine. 
M. Baudouin, when he tackles a subject, invariably goes to 
the bottom of things, and it must fairly be admitted that 
he has exhausted the theme in his able argument on this 
occasion. The matter is fraught, not only with considerable 
importance for Englishmen who make their wills in France, 
but alse with some little historical interest which justifies a 
very brief analysis of M. Baudouin’s “ conclusions.” 

‘ * Clunety 1904, p. 680. 3 Ibid.^ 1909, p. 1097. 
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Historically speaking, M. Baudouin points out that the 
question is one of long standing and was a familiar one 
under the ancien regime in the conflict between the customs 
of the various French provinces. The question then arose 
as to whether a testator domiciled in one province and 
flnding himself when he made his will in another, should 
make that will in accordance with the law of his domicil or 
the law of the place where he happens to be. It is brought 
out very clearly that the fundamental principle governing 
such circumstances directs that the will must be made either 
according to the custom of the domicil of the testator or 
that of the situation of the property, if immovable property 
were concerned. So far, therefore, from the maxim Locus 
regit actum being a primordial principle, as the Courts of 
Appeal of Paris and Orleans would have us believe, it was 
not even an exception: it was at this stage non-existent. 

This condition of things, even under the ancien regime^ 
was found, as might have been anticipated, excessively in¬ 
convenient ; consequently, as the Procureur-G^n^ral pointed 
out, reason and equity demanded that a stranger, flnding 
himself out of his own province, far from his interests and 
his landed property, who fell ill, for example, and desired 
to make his will, should be permitted to have recourse to 
the custom of the province or district where he was. And 
so this came to be permitted. But inasmuch as in the large 
majority of cases he would be bound to address himself to 
a public officer or notary of the locality, the origin of the 
obligatory character of the local form became obvious, be¬ 
cause these officers had very rarely any actual knowledge, 
and never any official cognizance, of any law other than 
that of their own province, and consequently were bound 
to follow their own forms. The case is quite different 
when wills made in private form ar 5 contemplated. In 
such cases there is no obligation imposed, either^ on the 
testator who draws his will, nor on a public officer who 
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does not intervene, to conform to local requirements. The 
natural principle is quite the contrary; namely, that the 
individual remains subject to his national law, or to the 
law of the situation in case of immovables. He is, as 
pithily expressed, “sow propre ministre:*' a notary unto 
himself. 

The apparent exception contemplating the rule Loctis 
regit actum as a measure of favour, and optional, is there¬ 
fore not an exception, but a return to the general principle; 
and many authors are cited in support of this view. 

Practical inconvenience to the contrary notwithstand¬ 
ing, the obligatory character of the rule appears to have 
triumphed under the ancien regimCf and it was advocated 
by many celebrated jurists, notably Pothier and Merlin. 
Nevertheless, its unworkable character was recognised long 
before the days of the Code, and it is noteworthy that 
English refugees in France, after the Rebellion of 1688, 
were allowed to make wills in English form, and such 
wills were regarded in France as valid. Instructions to 
this effect were given by Louis XIV in 1704, and similar 
instructions were renewed in 1741. 

During the preparation of the Code Napoleon the Govern¬ 
ment draft contained the following paragraph :— 

“ La forme des actes est reglee par les lots du lieu dans 
lequel Us sont fails ou passes,^* 

but in the final text this paragraph does not appear. It 
must not be concluded from this, as the judgments of the 
Courts of Appeal in Gesling v. Viditz erroneously hold, that 
this paragraph was suppressed because it simply formulated 
a principle so universal and self-evident that it would have 
been mere surplusage to enunciate it in the Code. On the 
contrary, it ?s evident that the real reason why it was ex¬ 
punged from the dfaft is precisely because its too stringent 
applica|ion would have brought about the very inconveniences 
and hardships to which we have alluded. 
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Portalis himself, in his **expose des motifs'* of the pre¬ 
liminary title, says as follows:— 

De nos jourSf les communications commerciales et in- 
dustrielles entre les peuples soni multipliees et rapides: il 
a paru necessaire de rassurer le commerce en lui garantissant 
la validite des actes dans lesquels on s'etait conforme aux 
formes regues dans les divers pays oil ces actes pouvaient itre 
faits ou passes." 

So much for the historical side of the matter. 

For the rest Procureur-G^neral Baudouin makes short 
work of the alleged argument of public policy. How, he 
says, can public security, tranquillity or morals, be in the 
slightest degree affected by an Englishman in France 
preferring to make his will according to the forms of his 
national law rather than according to the forms of French 
law, especially when in doing so he does not call in the 
services of any French public officer ? How can a will so 
drawn be more dangerous to public policy in France than 
a simple French holographic will ? The suggestion is 
ludicrous. And with this he closes an extremely able and 
exhaustive argument studded, needless to say, with quota¬ 
tions and references in abundance. 

His conclusions were adopted by the Court, which, while 
adhering strictly to the general principle that the extrinsic 
form of written instruments is governed by the laws of the 
country where they are executed, a principle which applies 
to wills in common with other instruments, held neverthe¬ 
less that this is a rule which is optional merely in so far as 
private wills are concerned, that is to say, wills which do 
not require the intervention of a notary or ^other public 
officer. Consequently a will executed by an English lady 
in English form, neither written nor Sated in her hand, 
but signed by her in the presence of two witnesses, was 
valid. 
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Prior to this decision, an Englishman making his will 
in France in English form was sure that such will would 
be regarded as valid in England; but-he could not be 
sure that a French Court would regard it as such if its 
validity came to be tested therein. 

Henceforward, this doubt is removed, and a French Court 
—for it is fully anticipated that even the refractory Courts 
of Appeal will graciously accept so well-considered a judg¬ 
ment—will recognise as valid the will made by an alien 
in France, in accordance with his national law. 

Oliver E. Bodington. 


V.—THE BAR IN AUSTRIA-HUNGARY. 

A mongst the reasons which make singularly interesting 
the consideration of the Constitution and the Practice 
of the orders of advocates, both in the Empire of Austria 
and in the Kingdom of Hungary, are the strange circum¬ 
stances of the Dual Kingdoms. Their place in history, their 
present inter-relations, or their international position, each 
constitutes a special reason for the inter-relations of the Bars 
in the two countries. It was to some extent these matters, 
both of retrospect and of forecast, which made the Confer¬ 
ence of the Intern|Ltional Law Association, which met at 
Buda-Pesth under the Presidency of Sir Walter Phillimore, 
in 1908, a landmark in the interchange of international cour¬ 
tesies. Perhaps the key-note to any discussion on the Bars 
in Austro-Hungary will be found most clearly struck in the 
contribution to that Conference of Professor Dr. F. Nagy: 
“ There are, no common Austro-Hungarian courts of law 
but separate Hungarian and separate Austrian ones; there 
are no common acfministrative authorities of any grade, but 
separate Hungarian administrative authorities subordinate 
to the supreme control of the Hungarian Ministry.” 
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Dealing first with the History of the Bars, and in the 
first place with that of Hungary, the following salient 
points may be set forth:—It is difficult to realise that 
when the Festival of the Millennium was held in Hungary, 
in 1896, that country had existed as a continuous inde¬ 
pendent political entity for one thousand years, although 
the conversion and crowning of Stephen, and hence the 
actual foundation of the kingdom did not take place till 
the year looo a.d. 

After the actual creation of the Kingdom of Hungary, 
under its first Apostolic king, when advocates appear to 
have been more in the nature of Court officials than re¬ 
presentatives of litigants, there seems no authentic record 
of the existence of an order of advocates until the beginning 
of the 13th century. There is preserved in the library of 
the University at Buda-Pesth a document dated in the 
year 1206, from which it appears that the Abbots of 
Pannonhalom and Topolya were summoned to appear 
before the Holy Roman Court on a certain named day: 
“ C 7 f per se vel per procuratores idoncos ad totam camain suffi- 
cienter instrmtos.'' We have been unable to trace the nature 
of the dispute or the event of the suit, but it may be pre¬ 
sumed that by this time fit advocates, sufficiently instructed 
in relation to the whole of any litigated matter, were not 
unaccustomed to be heard by the Court^of the Holy Roman 
Empire. The following speaks for itself:— 

Capitulum, significamus universis^ quorum interest^ prae- 
sentium per tenorem, quod N. N. N. N, nobiles ad nostram per- 
sonaliter accedentes praesentiam, proposuerunt viva voce, quod in causis 
suis universis et articulis earundem per ipsos quoscunque, vel per alias 
quoscunque contra ipsos in quibuscunque Octavis, Quindennis et ter- 
minis a dato praesentium per anni circulum impraesentia Dni. Re^s 
vel Indicis curiae ejusdem aut coram Regni Palatino et generaliter 
coram quovis Indice Ecclesiastico et Tasculari moHs vel movendis, 
tarn in agendo, quam defendendo et respondendo /ecissent, it consti- 
tuissent, coram nobis fecerunt, ordinaverunt et constituerunt Magistrum 
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N. N, praestntium exhibitorem suum verum et le^timum Pro- 
curatorem^ rahtm^ gratum, atque firmum se promittentes habitorus 
quid—quid in ipsis causis suis per eundem in quoscunque debito 
termino suarum causarutn^ actum et gestum fuerit vel ordinatum. 
Datum, etc." 

The next collection which may be studied with ad¬ 
vantage by the student in the history of avocature in 
Hungary is the “Ars Notorialis,” which saw the light 
in the 14th century. It contains forms for very many 
different kinds of legal transactions and proceedings, and, 
amongst other things, contains rules for the retainer and 
practice of advocates. 

The following is an example of what may be termed the 
General Retainer of an advocate in the time of Lewis the 
Great, circa 1308:— 

“ Nos Capitulum, etc., signijicamus universis, quorum interest prae- 
sentium per tenorem memoriae comtnendanles. Quod N. N. Auiae 
Regiae Miles et Magister Pbicernarum ejusdem Dni. Regis nostri ad 
nostrum personaliter accedendo praesentiam proposuit viva voce, quod 
causas suas adversus quospiam in praesentia Domini nostri Regis, vel 
Indicis Curiae suae, vel coram tali Indice, in talibus Octavis, vel 
talibus Quindennis jam motas vel movendas, tarn in agendo, quam in 
defendendo in respondcndo commisit coram nobis Comiti N. N. officiali 
suo de tali praesentium exhibitori finaliter et in solidum procurandas 
et exequendas — ratum, gratum et firmum se promittens habiturum, 
etc., etc." 

f 

Perhaps for the purpose of ascertaining the methods of 
the selection of the advocate, his functions, the limits of 
his advocacy, and the matters litigated before the Courts 
in which he was engaged, the following document will throw 
as much light on the subject as any other which can be 
produced% 

“ 7/1 Nomine Domini, Amen. Anno Dei, ijoS. Ind* VI, tem¬ 
pore Dni. Clem. P. P. V. Pontif. sui anm IV die 6 mensis decembris, 
Venerabilis Pater D. Petrus quinque ecclesiensis Episcopus confisus de 
sagacitate et e.xperientia discreti viri Magistri Angeli de S. Victoria 
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eundem Magistrum Ange/um praesentem et mandatum hoc sponte 
suscipientem^ fecity consHtuit et ordinavit suum verum et iegitimum 
procuratorem et nuntium specialem in causa sett causisy qtiam et quas 
habet et habiturus est cum Mag, Nicolao quinque ecclesiensi Canton, et 
qualibei alia persona loram Rev, Patre et D, Prcsbitero Card, Apost, 
sedis legato ceu Curiae judicibus—tarn in agendo quam defendendo, 
daus et concedeus eidem in procuratori plenum et liberam potestatem 
agendi et defendendi, libellum, sett libellos et quascunque petitiones 
dandiy et recipiendi, litem coniestandi juramentum calumniae, et de 
veriiate dicendi, et si opus fuerit adversae parti deferendi, terminum 
ac dilationes petendi, exceptiones proponendi sestes et instrumenta 
producendiy alterius partis iura revidendi, suspectos vandi. Indices et 
notaries eligendi et reatsandi, sententiam audiendi, et apellandi, 
apellationes prosequendi, beneficium restitutionis in integnem, et ab- 
solutiones toties quoties opus fuerit implorandi, alium procuratorem 
loco sui constituendiy etc,, etc." 

The advocate held a licence to practice. The Judex 
Curiae Regis could issue tliis licence, or as we should say 
could call him to practice at the Bar of the particular 
Court. The same privilege was exercised by the Palaiinm 
or Judge of the Palatine Court for practice within his 
Court. Even the Comes (or Lieutenant of the County as 
we should say) could issue a licence to an advocate to 
plead in the local court. Equally, in the borough or town, 
the judicial authority for the municipality (who would be 
analogous to our recorder) could grant such a certificate 
for practice in that municipality. In hoe, it may be said, 
so far as can be stated broadly after such research as the 
writer has been able to pursue, that it would be difficult 
to find any court which was then constituted in Hungary 
(including such ecclesiastical courts as those of chapters of 
monasteries and of convents) which eould not issue a licence 
to an advocate to practice before the court granting the 
licence. But it must be remembered that each licence was 
issued in the name of the king. 

Several things will be obvious from this statement:—(i) 
There was at that time no distinct order of advocates 
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throughout the kingdom; (2) there was scarcely a group, 
even in a particular locality, occupied with advocacy as a 
distinct vocation; and (3) there was only to a very small 
degree any recognised system of legal training. The advo¬ 
cate was not even a person of assured professional training 
and standing, such as the “ notarii publici,*' who always formed 
a distinct class. The procurator were merely certain 
persons authorised generally, or in particular cases chosen 
by nobles, institutions or citizens, to represent them before 
particular tribunals, and receiving either general or particular 
licences for practice before the particular courts granting 
the licences. It was customary in Hungary, as in other 
European countries at that period, to employ for purposes 
of advocature persons ecclesiastical. 

The 15th century saw the advocates forming, first in 
regard to particular tribunals, and then in regard to par¬ 
ticular localities, distinct orders, and from this time forward 
the Bars can be said to have had corporate existence. 

About this time grew up the practice of forcing the 
advocate to take the juramentum calumnicc." This was 
the oath that the advocate would conduct the case without 
disloyalty to his client, and in particular that he would not 
act in collusion with the adversary. It must not in any 
way be supposed that these provisions were peculiar to 
the Kingdom of Hungary, as traces of similar precautions 
will be found in regard to every order of advocates through¬ 
out the mediaeval world, and have their modern exemplar in 
the oath which is still in some shape taken in every State 
of the United States of America. 

There were very severe penalties for the punishment of 
erring advoegtes by the old laws of Hungary. If an advocate 
played his client fa'lse he was punished as a common cheat; 
if he left his client unprotected, to the disadvantage of his 
client, he was stamped with infamy; even if he addressed 
the Court with irrelevance or at excessive length after 
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being thereto admonished, he was treated as being guilty 
of contempt of Court and was amerced or imprisoned 
accordingly. 

One great controversy of those times was as to the right 
of audience being extended to foreigners. The Law 41, 
of the year 1569, in terms forbad them. “Quia non sunt 
adstricti juramento juxta formulam jure nostro chili praescrip- 
tam.“ 

We have said that the history of advocates in Hun¬ 
gary is very largely associated with the general history of 
the country. We find about this time that the evil effects 
upon the social system of the country, by reason of the 
protracted wars with the Turks (when Hungary was in 
effect for centuries the shield of Christendom), had its in¬ 
direct effect upon the professional classes, which became to 
some extent disorganised. Amongst other charges against 
the advocates of that day which aroused popular resentment 
will be found that of deliberately protracting law-suits. In 
fact for something like half-a-ccntury the reputation and 
standing of the orders of advocates was at the low’est 
possible point. There were even proposals to exclude 
advocates altogether from intervention in law'-suits. How 
far this temporary discontent was local to Hungary it is 
difficult to gauge with accuracy. It will be recalled that, in 
England, in the sixth year of Henry IVj^a temporary move¬ 
ment enabled the exclusion of lawyers from the “ Unlearned 
Parliament.” However that may be, in the year i486 there 
were passed several important restrictions upon the practice 
of advocates in Hungary. By a royal proclamation it was 
enjoined that no one should be simultaneously advocate 
and w'itness, or advocate or judge in the same law-suit. 
The advocates were put under the discrplinary jurisdiction 
of the Courts themselves. 

Section 69 of the 6th decrete of the year i486, is especially 
interesting as a mediaeval attempt in the direction of a 
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“ Right-to-work *’ enactment. It forbids an advocate to 
accept the conduct of law-suits from more than fourteen 
persons at the same time. 

The Statute 52 of the year 1550, and 49 of the year 1563, 
is as follows:— 

Prorelaiionibus procuratorum quo ad trinaviam prohibitionem 
responsionum suarum et deliberationum^ otiosis item eorum dhputa- 
iionibus et exceptionibus circa indebitam actionem et citationem formari 
solitis (retensa usque ad reformationem et editionem novi decreti 
antiqua consuetudine) limites ponunturP 

The Law 49, of the year 1563, speaks bitterly “ de otiosis 
procuratorum disputationibusP 

Up to the year 1563 procuracies or retainers had been 
drawn up under ecclesiastical sanction. By the Law 53 
of that year retainers to advocates were permitted to be 
given in the presence of a civil magistrate. 

In the year 1567 the oath of the advocates was made more 
stringent. In addition to the obligation to the client of 
fidelity in the conduct of the suit, there was a prohibition 
in favour of the State against the advocate undertaking an 
unjust law-suit (Statute 27). Many of the difficulties under 
which the orders of advocates suffered at this time were 
naturally attributed by the Hungarians to the incursion 
into their ranks of foreigners, by reason of the domination 
of the House of Austria. It will be remarked that through¬ 
out this period the Hungarian advocates were ceaselessly 
engaged in fighting for the national party in the national 
assemblies against the Imperial power. 

Amongst the statutes specifically regulating the profession 
during this period may be mentioned that of 1578 (Statute 
17), which Ipnited the period of a retainer to one year, 
except only when the client giving it remained abroad for 
a longer period; and that of 1622 (Statutes 14 and 15), 
arising <.from the period of war and consequent insecurity 
(when documents connected with law-suits were taken from 
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the Courts and placed in what was termed safe, or private, 
custody) directing that all documents connected with law¬ 
suits, and in the possession of advocates, must be returned 
to their legal owners. 

There was in 1695 ^ royal decree that the regulation of 
advocates should be strictly observed; that those advocates 
who did not take the prescribed oath should not be per¬ 
mitted to act, and that law-suits instituted or conducted 
by such non-juring advocates should be abated or even 
rejected. It is to be noted that the oath was to be taken 
according to Catholic rites. In effect it was intended to 
exclude from the roll of advocates the adherents of the 
Protestant faith. There was later on added a clause 
which has a political rather than an ecclesiastical object. 
An advocate has to swear allegiance to the king; a pro¬ 
vision which was intended to break up the relations 
between Hungarian advocates and the Constitutional and 
National parties. 

Certain new regulations were made in the year 1723. 
The principal points covered by these were:— 

(1) The obligation on the advocate after passing an 
examination to take an oath that wittingly he would accept 
no unjust cause; that against the due course of the law no 
one he would defend; that law-suits he would not willingly 
protract; and that by no secret bargain jjie would defeat the 
rights of his client. 

(2) That the advocate would avoid the raising of un¬ 
founded objections in the course of the prosecution of the 
suit. 

(3) To use only a limited number of documents (confined 
to three) in the interest of his client. This strange provision 
was no doubt merely a check upon prolix 'pleading. 

(4) A prohibition on the stipulation for the payment to 
the advocate of a part of the subject-matter of the suit. 

(5) That the judge might fix the remuneration of the 

4 . 
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advocate, having regard to the experience and knowledge 
of the advocate and the labour involved in the particular 
business. 

(6) That the retainer was valid for the period of the law-suit. 

(7) That although it was possible that an advocate might 
revoke his declaration on admission, such revocation was 
punishable with a fine. 

In the year lygo new regulations were issued:— 

(1) University studies were enjoined; persons of good 
character alone were eligible for admission; an examination 
was obligatory in all branches of the science of the law. 

(2) Then the student should undergo a term of one year’s 

apprenticeship (“ Patvarista ”) either with a judicial magis¬ 
trate or with a senior advocate. » 

(3) Thereafter the student should undergo a term of one 
year’s employment as a junior official in one of the Royal 
Courts of Justice. 

(4) Thereupon the student should pass a special examina¬ 
tion held before a commission of examiners appointed by 
what in England might be termed the King’s Bench Division. 

It was further provided that an advocate who should 
behave in a scandalous way, or who should be immersed in 
debt, or who should be convicted of any misdemeanour, 
should be punished by admonition, by suspension, or by 
condemnation to perpetual silence. There were special 
rescripts and regulations for the counsellors of the King, 
for the counsellors of the Counties or Cities, for the 
counsellors in the Holy Roman Court, for the advocates 
of the Poor, for the advocates of the State. It was after 
this that the practice grew up (analogous to that in England 
in Elizabethan times), for persons of the more favoured 
classes to pass the* examination prescribed for an advocate, 
as a standard of education and a mark of training. In the 
early years of the 19th century many advocates were to be 
found who later devoted themselves to the academic study 
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of law, and to this is due a very remarkable series of 
important contributions to Hungarian juridical science. 

During the 19th century the following may be taken as 
the land-marks of the progress of the profession :— 

(1) In 1827 the system of retainers was reformed. The 
advocate could be formally retained, either by an oral 
declaration before the person trying the particular cause, 
or by a document subscribed before the Tzolgabir6, a 
headman of a district, a functionary very akin to the 
Scotch Procurator-Fiscal. 

(2) In 1840, special courts were instituted dealing with 
commercial suits, c. g., bills of exchange, and within those 
courts it was prescribed that only those advocates who had 
passed a special examination were eligible to practise. 

(3) After 1848 the Austrian rule became all powerful. 
During the next few years the Hungarian laws were abro¬ 
gated. An imperial decree established the new regulations 
for the Bar known as the Sixty-three Sections. The most 
remarkable provisions were: (a) The advocate had to pre¬ 
pare a special statement of facts which, under a penalty, 
had to be disclosed to the court on the request of the 
judge; (b) the advocate had no right to refuse a retainer on 
any ground personal to himself; (c) the advocate could not 
put an end to the retainer save on good and sufficient reason 
assigned; (d) any agreement in advance as to fixing a fee 
was void—the remuneration of the advocate being assessed 
by the judge, having regard to the labour, the ability and 
the diligence of the advocate on the one hand, and the 
financial ability of the parties on the other; (e) the advo¬ 
cate was obliged, without reward, to represent the poor. 

(4) About the year i860, the movement for Hungarian 
Constitution becoming stronger, came the turn of the tide 
for Hungarian susceptibilities. Hungjflrian again became 
the language of the courts of law. The ancient fules of 
the advocates were restored. The standard of education 
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and the requirements of training were, however, much 
relaxed, in order to enable foreign advocates to be replaced 
by natives of the country. The result was a very abnormal 
increase in the number of advocates. 

(5) In the year 1874 two important statutes were passed. 
The one (Statute 35) instituted public notaries as a distinct 
body; the other (Statute 34) revised the rules of the advo¬ 
cates. These laws, though from time to time the subject of 
some criticism, exist to-day. 

Two main features undoubtedly distinguish in history the 
Bar in Hungary. First, the early date at which the com¬ 
plete status of the advocate was evolved. To cite one final 
proof that the advocate was no mere procurator, may be 
instanced the record of the judgment of a cause tried in 
1280 A.D., before Comes Petrus Judex Curiae, where the 
advocate is mentioned as appearing together with the par¬ 
ties **juxta quos asHHt*' and the parties are mentioned 
** personaliter astantes.'* Secondly, the extraordinary struggle 
which has been made throughout the centuries by the 
order of advocates for the recognition of Hungarian 
national rights. 

It cannot be said that the Bar in Austria has had any¬ 
thing like the continuity of history of that of Hungary. In 
order to trace its record during the time prior to the com¬ 
mencement of the 19th century, it would be necessary 
to review first its relations with the legal system of 
Germany, with which it was always closely associated, and 
then its relations with the Bar in Hungary, with which it 
was' always in more or less hostility. As an independent 
order of advocates, or even as a series of independent 
orders, it can scarcely be said to have existed before the 
reconstitution of the European systems after the wars of 
the French Revolution. 

Everj after the commencement of the 19th century until 
the Law of 6th July, 1868, it cannot be said to have been 
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a free profession. The advocates were practically the 
nominees of the government, and were thus in effect State 
officials. Since that regulation of 1868, and to a large 
extent thereby, the profession has become free, subject to 
limits which we shall presently indicate, upon entrance 
thereto and practice therein. Projects from time to time 
are, however, still put forward, and there may be said to 
be a certain tendency of opinion in the direction towards 
a numertts clausus or defined number of advocates. In 
fact, in 1895, a definite proposal to that effect was made 
at a conference of advocates on the proposition of the 
delegates of several of the orders. It was not thereby 
intended that the nomination or limitation should be 
the privilege of a minister of State, but that the advocates 
should be received into a limited circle by virtue of 
seniority. It must not be supposed that this project has 
no analogue in our own country, as it would really be in 
some aspects an extension of the rule which in some courts 
in England has obtained, and which to some extent still 
in England obtains. It is merely the restriction of a con¬ 
siderable part of the business amongst certain sections 
according to the decision of the ruling body. The votes 
of the largest of the bodies of advocates, those of Vienna 
and Prague for example, were cast against this scheme, and 
it was rejected on a division. The view in especial of the 
chamber at Vienna w'as that any such restriction would 
tend towards the re-imposition of the ancient system of 
State nomination, and would even ultimately go far to 
destroy the independence of the order itself. 

In Austria the Bar has all the functions of the legal 
profession. There exists no distinction between persons 
exercising the duties of (to translate inito English equiva¬ 
lents) advocates, solicitors or attorneys.* 'In other words, 
there is fusion. Every advocate in Austria can appoar and 
plead before every Austrian Court, it does not matter where 
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or of what scope of jurisdiction. It has been proposed to 
separate the profession into two branches: (a) the advocates, 
and (b) the avocat-anwaltCt or, as w'e* should say, the 
solicitors. These proposals have, however, as yet found 
little favour in the profession. On the other hand, the rule 
is stringent that advocates cannot exercise any incompatible 
functions, such for example as a paid office of State, or again, 
the business of a notary, and notably, any occupation tend¬ 
ing to destroy or affect the dignity of the order. On this 
last point the committee of each of the orders of advocates 
has full powers to deal with any questionable practice. The 
business of a stockbroker, for instance, would be held to be 
inconsistent, or again, that of a commercial agent or banker, 
but of course there is held to be no objection to a member of 
an order of advocates acting in such a capacity as a director 
of a joint stock company. 

A subject which provokes a constant stream of criticism in 
Austria appears to be the fashion in which the magistracy is 
recruited. There exists no rule by which a previous career 
as an advocate is, as in England, an essential qualification. 
On the other hand, there seems to be no bar, such as exists 
in Germany, to the selection of an advocate for appointment 
as a judge. Another subject of frequent and animated dis¬ 
cussion appears to be whether the fees of advocates should 
be fixed as in Gerpiany; and so far as can be externally 
judged it appears that the trend of opinion is in this 
direction. There has been a movement on foot, largely 
favoured amongst the members of the Austrian Bar, to 
form special courts for dealing with questions involving 
Private International law, a subject which, far more than 
with us, bull^ in importance. 

Several voluntary institutions exist for the promotion of 
the interests and* oT the confraternity of the profession side 
by side with the institutions of official recognition. 

There have been from time to time conferences of the 
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whole Bar, uniting representatives from every province 
within the Empire. No less than ten, culminating in that 
of 1896, have taken place, each one taking into consideration 
on the one side questions of public juridical value, on the 
other, questions of importance to the interests of the profes¬ 
sion of the advocate. A permanent executive body has been 
called into existence for the purpose of relegating these 
general conferences of the Bar. Amongst the matters dis¬ 
cussed have been the unification of the fees of advocates 
consequent upon the new code of civil procedure brought 
into existence in 1898. 

In the larger towns, and in particular Vienna, Prague, 
and Bninn, organisations of a more social character flourish, 
and naturally there, in such large centres, arc students’ 
societies devoted to forensic discussion. 

At Vienna there exists (that peculiar feature of Con¬ 
tinental Bar organisations which has no analogue in con¬ 
nection with the Bar of England) an institution for the 
free defence of the poor. In addition, it may be noted by 
the way, according to the law of Austria, that every accused 
person arraigned before a jury, and even in many parts before 
inferior tribunals, is entitled to be assisted by an assigned 
advocate. In civil matters, in every case where the pre¬ 
sence of an advocate is requisite, one is officially assigned. 

It is now' proposed to briefly sketch the course of pro¬ 
fessional education to which members of the Bar are subject 
in Austria. Each advocate is expected to have completed 
a university course, or at least—having passed the matri¬ 
culation examination, principally directed to Latin, Greek, 
and German, and general literary studies—to have studied, 
for a considerable period at an Austrian University, law and 
political science. The sequence of the legal studies can be 
classified as follows:—For the preliminary course, Roman 
law. Canon law, German law and Austrian history; for 
the second course, Austrian Private law. Commercial law, 
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and Civil and Criminal Procedure; for the third course, 
General and Austrian Public law, General and Austrian 
Administrative law, Political Economy, and the Theory of 
Legislation. In addition, a law student is expected to go 
through a course of Philosophy, of Legal History, and of 
Comparative Statistics. It is a not uncommon thing for the 
student also to go through a course of Forensic Medicine. 

After having finished these courses of legal study, the 
candidate for the avocature proceeds to the seven years of 
practical study which are outlined above. In the course of 
the first four years of his apprenticeship he should take his 
degree of Doctor of Laws, which is only granted after three 
severe examinations (termed, not inaptly, ** Rigorosen")^ 
which are held by the university professors upoi^ the sub¬ 
jects of the three courses to w'bich reference has been made. 
In the last three years of his apprenticeship he has to pass 
the Final Examination, held by a board of examiners com¬ 
posed of magistrates and advocates, upon all the branches 
of Civil and Criminal law. 

Regarding the position of the student of law in relation 
to preparation for the profession and actual practice, it 
appears to be as follows: He attends the court from his 
first year. Courts for forensic practice in the nature of 
Moots have been in recent times organised. The most part 
of his period of apprenticeship the student passes in the 
chamber of a fully-qualified advocate as what is termed 
“ advocatur concipienty In this position he works under the 
direction of his chief and can represent him in court in 
cases which do not demand the actual presence of the 
advocate. After the student has passed his final examina¬ 
tion he can on his own account, even before the termination 
of his seven years' of probation, appear as an advocate 
before certain of *tlie inferior courts. 

It may be roughly stated that the actual number of 
advocates throughout Austria is about 1,500, distributed 
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as nearly as possible as follows: at Vienna about 890, at 
Prague about 325, at Lemberg about 135, at Brunn about 
90, and at Gratz about 60. 

The constitution of the Bar is regulated in the main by 
the regulations of the advocates formulated in 1868, and 
the Statute of Discipline of 1872. There exists in addition 
a series of rules for the administration of the orders of 
advocates, w'hich may be described as internal or domestic 
in their scope. 

The profession is a free one in the sense that advocates 
are not the nominees of administrative authorities. So long 
as there is a compliance with the conditions which arc 
presently set forth there is no barrier to enrolment on the 
List of Advocates. These conditions .nre that the advocate 
(a) must be domiciled in some locality of Austria: {b) that 
he should be in full enjoyment of civil rights: (c) that he 
shall have completed his juridical and forensic course of 
study, and shall have passed certain stringent examinations 
entitling him to the degree of Doctor of Law at some 
Austrian University: (d) that he shall have been engaged 
in the actual exercise of the profession for at least seven 
years, of which at least one should be spcnf in attendance 
at a Court, and at least three, subsequently to the attain¬ 
ment of his doctorate, with an advocate; the other three 
years can be spent optionally in either capacity: (e) that 
he shall have passed the prescribed Bar examination. The 
nature of the course of study has been already indicated in a 
brief summary. 

The exercise of the profession of the advocate is subject 
to the control of the profession itself. There are distinct 
orders of advocates, one for each province. In some pro¬ 
vinces there are more than one, for instance in*Galicia there 
are four, in the Tyrol three, and in Dadmatia. again three; 
these latter provinces being of a somewhat considerable 
extent. 
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The organised institutions of each of these distinct orders 
may be grouped under three heads, the General Council 
of the particular Bar, the Committee having executive 
functions, and the Council of Discipline. The functions of 
the General Council comprise the selection of its President 
and of the members of its committee. The Executive Com¬ 
mittee settles the list of advocates and of candidates for 
the avocature, decide upon questions of enrolment, concerns 
itself with the general administration of the order, gives its 
opinion on all questions relating to the remuneration of 
advocates, settles any disputes which may arise between 
members of the order, appoints advotates for the poor, and 
generally watches over the honour and the advancement 
of the interests of the profession without prejudice to the 
special functions of the Council of Discipline. 

The Council of Discipline regulates the receipts and ex¬ 
penditure of the order, fixes and collects the subscriptions 
of members, discusses matters of professional etiquette, puts 
forward and criticises prospects of legal reform and for the 
better administration of justice. It is further charged with 
the decision of specific questions which may constitute 
ground for complaint against any advocate or candidates 
for the avocature in relation to their professional duties. 
The proceedings are naturally private. There is an “ avocat 
tie chambre,*' to whom or to whose deputies is assigned the 
bringing forward of any matter of complaint. 

The decisions of the Council of Discipline can be made 
the subject of review by anyone against whom any charge 
is launched or by the avocat de chambrcy or where the spe¬ 
cific professional duties brought under survey are matters 
of public interest by the Procureur-General, and thus 
appeal is brought bfefore the Senate of the Supreme Court. 
The penalties capa!ble of being inflicted are a reprimand, 
a fine up to 300 francs, the suspension of the offender for a 
term not exceeding one year, and in case of a most serious 
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dereliction, erasement from the Roll of Advocates. The 
expelled advocate can, after the lapse of three years, ask to 
be reinstated, but naturally this grace is rarely granted. 

Since the publication of the Rules of the Bar in 1868, 
there appear to be few books devoted to the consideration 
of the profession in Austria. The principal appears to be 
the Advocatur und Anwaltschaft (F. Prischl). 

In the foregoing remarks I have largely availed myself of 
the authority and of the assistance of Dr. Hendrik Marton, 
of Buda-Pesth, and I desire also to express my indebtedness 
for much of the information regarding the practice and 
position of the Bar in Austria to a most lucid memorandum 
furnished in the year 1897 to the International Congress 
of Advocptes at Brussels by the Committee of the Chamber 
of Advocates in Vienna. To those sources arc due whatever 
of value there may be in this review. The defects incident 
to the attempted statement in a brief space of professional 
systems not without their complexity to a foreign student 
are my own. 

Edwd. S. Cox-Sinclair. 


VI.—COPYRIGHT. 

A n article appeared recently in this Magazine written by 
a contributor, who is evidently a convinced and fiiithful 
follower of Mr. T. E. Scrutton, on the subject of copyright. 
In the course of it the policy of the Copyright statutes was 
warmly defended. It may be that a contrary view is ’little 
likely to find acceptance at a moment when the tendency 
appears to be to establish and encourage monopoly on all 
hands. Nevertheless, it is a view which it is not safe to 
neglect, or to dismiss with an airy wa\’t of the hand as an 
exploded superstition. , 

Copyright was unknown to the ancients. Copyright was 
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unknown to the medisevalists. Copyright is unknown to 
the Orient. When Job piously wished that his enemy had 
written a book, we may be sure that piratical designs were 
not in his thoughts. When Columba copied the Finnians* 
Psalter at the Irish monastery, he had no consciousness of 
sin. And though King Diarmid, on the picturesque ground 
that “ to every cow belongs its calf,” made an order absolute 
commanding the delivery up of the copy, the result was 
only a fierce war.' The idea is a modern flower of pro¬ 
gress. There is no authority for it in the Corpus Juris. 
The Harvard antiquary can find no support for it by 
whatever search of barbarian hjokken-moddings. May it not 
possibly be an ephemeral growth, corresponding to no real 
need, and stifling real activities ? 

See where the rampant idea of monopoly is likely to take 

us. It began its career with a modest attempt to prevent 

the reproduction in print of an author’s ipsissima verba. It 

has led, in the fulness of time, to Tate v. Fullbrook ([1908], 

I K. B. 821), in which it was gravely argued that because 

one man had put together a ludicrous series of incidents 

with connecting dialogue about a motor-car, no one else 
% 

was at liberty to imitate him. 

This was exactly the reduciio ad ahsurdum which was put 
as a preposterous case in 1774, when Sir John Dairymple 
said in argument that “ Foote’s or any other person’s 
puppet-show continued his before public representation, 
but after that anyone might imitate it.” 

True, the billows of the sweeping tide were checked 
in Tate's Case. The Court of Appeal provided a rock of 
refuge. But the waves are beating hard upon it. In Scholz 
V. Amasts, Ltd. {Times, ig May, igog), we find Jelf, J., 
holding that a very different dramatic piece was an in¬ 
fringement of a play which had a similar setting and story, 
and which the alleged infringers had, in fact, had in their 

* The whole legend is denied by most of Columba's modern biographers. 
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hands. Although the Court of Appeal reversed his judg¬ 
ment, the Lord Chief Justice suggests that similarity in 
the principal characters might be an infringement. The 
next step, apparently, will be to restrain street boys from 
whistling Wagner. 

How did the idea which has reached such disquieting 
proportions arise ? When did it become the mode to speak 
of imitations as theft ? A contemporary of Quin’s once 
went about the town distressfully complaining that an 
energetic rival manager—“ has stolen my thunder.” He 
had purposed to electrify London with a stage storm. 
There, at the outset of the history, we find the notion in 
its most advanced development. The mere appropriation 
of an ide^ is complained of as robbery. The ancients, we 
are told, were concerned rather with plagiarism than with 
copyright. Obvious reproduction discredited an author’s 
reputation; it was foolish, but not dishonest. The more 
copies that were made of Maro or of Majvius, the better 
Maevius or Maro was pleased. Their only objection arose 
when they were not given the credit of the verses. The 
modern view that one is stealing from a man when one 
repeats-his ideas clearly arose with the commercialization 
of art. The Renaissance and Reformation necessitated the 
adoption of commercial standards, a low basis on which all 
the world might agree. The convenience of the commer¬ 
cial standard was such that it spread to art: a result which 
has nearly ended in abolishing art altogether. Artists and 
authors found their soul in their pockets, and banded ac¬ 
cusations of “ theft ” against each other when they touched 
that sacred receptacle. It is not easy to imagine Shake¬ 
speare charging for the Sonnets; it is difficult to imagine 
Milton declining to make a bargain for Paradise. It became 
possible, and therefore necessary, to live*of the gospel of 
art and letters; and the public was little likely to provide 
a livelihood by voluntary contributions. So arose the 



62 • 


COPYRIGHT. 


clamour for copyright: and it had, no doubt, a powerful 
ally and exemplar in the existing patent law. The patent 
law, nevertheless, was limited to the purely mechanical 
concern of manufacture; you could not patent Euclid or 
St. John. 

Still, the new race of authors desired a patent. But 
commercialism in art is a monster—a chimera whose 
wailings of emptiness were long in making themselves 
heard in the grand inquest of the realm. It was not 
until 1709 that it obtained a fourteen-year power of 
obstruction. Earlier authors had been content with small 
gains—they knew that “the price of their work was im¬ 
mortality and that posterity would pay it.” And when, in 
1774, a perpetuity in copyright was claimed, Lojd Camden 
carried the Lords with him in the noble speech in which 
the passage occurs : “ This perpetuity now contended for is 
as odious and as selfish as any other; it deserves as much 
reprobation, and will become as intolerable. Knowledge 
and science are not things to be bound in such cobweb 
chains; when once the bird's out of the cage, volat irrevo- 
cabile: Ireland, Scotland, America, will afford her shelter.”^ 
Mr. Scrutton, in an unnecessary gibe at Camden, suggests 
that ” if applied to the remuneration of my Lord Camden’s 
own intellectual labour, his lordship might have considered 
immortality an unrealisable commodity for the wants of 
daily life.” Camefen’s reputation as a statesman and a 
patriot is above cheap detraction of that sort. 

Sugden (Lord St. Leonards), who was as considerable 
an ’author as Lord Camden, and whose works probably 
paid him much better, declared himself entirely against 

1 It is interesting to notice tliat two dukes were for and two against Camden, 
eleven carls for and two against, three viscounts to two, three barons to two, and 
the Bishops of S. Asaph/* Lichfield anti Coventry (? Carlisle, who six>ke in that 
sense) to the Archbishop of Canterbury and the Bishop of Chester. Lord 
Kockingl&iin voted in the minority. The Court of Session came to a similar 
decision in Scotland by ten to one. 
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copyright. Speaking on Talfourd’s bill, he declared his 
intention of opposing it at every stage. “ He was one of 
those who thought that there was no Common-law copy¬ 
right in the author beyond the manuscript when it was 
written, or while it remained in his own possession. He 
had come to this determination after much consideration, 
and he thought that the case was clearly distinguishable 
from a patent right. He would oppose the bill as long as 
he could, because he believed that it ought not to be 
passed.”^ Lord John (Had) Russell felt apprehensive that 
when the expectations of authors and publishers were 
satisfied there would be “ no small neglect of the interests 
of the public.” Royalists might have bought up Milton’s 
copyrights and suppressed his voice. Sir Alexander Boswell 
might have suppressed the Life of fohmon for the credit of 
the family. It is not without interest to note that the 
strongest opposition was offered to the present Act by 
Dr. Waklcy, M.P., the founder and editor of the Lancet, 
of whom it has been observed by H. Irving Carlyle that 
“ time has proved his contentions in every instance of 
importance to be just.” 

The new monopoly had its origin in religious prejudice. 
One Bell, in 1646, “ at great cost and pains,” discovered a 
MS. of Luther’s Table Talk, and the House of Commons 
presented him with the sole right of printing it for fourteen 
years, “ and that none should print the same unless licensed 
by him.”® Obviously this was a Puritan honorarium to 
Bell, awarded on religious considerations, as an inexpensive 
prize for good conduct. 

The whole argument in its favour, as a general principle, 
appears to be based on that most fruitful source of error— 
a misleading and absurdly sentimental analogy. Once style 
a composition ” property,” and the whde train of ideas 

* 43 Hansard, 555. 

® Joum. H. of C., 24 I'ebr. 1646, citerl Paterson, Liberty of th* Press and 
Speech, p. 243 n. 
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involved in property law follows. Copying is “ theft ”; 
innocent infringement is visited with the consequences of 
conversion; a man thinks at his peril. A composition is 
utterly unlike a physical thing, and those simple rights over 
physical things which are termed property. Absolute ex¬ 
clusive ownership of a physical thing is a conception which 
it is easy to enforce by law. It is quite clear what the thing 
is, and what is its history. It is a matter capable of proof 
by simple evidence, whetlier Jones made it or Brown. But 
an idea may occur to a dozen different people. Is the world 
to be deprived of it for fifty-seven years because Brown 
thought of it first ? You may not take Brown’s chair, 
because he cannot conveniently share it with you. Two 
people cannot use the same houseful of furniture, except 
under peculiar conditions. But any quantity of people can 
share and utilise the same idea, and to prevent them from 
doing so is simply to stifle development. There is one 
hideous vice—garbling—against which an author has every 
right to be protected, as against every libel. More he 
cannot require. 

Except in the case of the reproduction of the ipsissima 
verba of a book, there is a further breakdown in the analogy 
with property. It is impossible to do more than guess that 
the supposed infringement is not the independent and 
original discovery of the second author. And if it be his 
independent and original thought, on what principle of 
justice can he be penalized for publishing it to the world— 
on the footing, forsooth, that he is stealing ” it from some¬ 
one who has entered it at Stationers’ Hall ? If it is indeed 
the latter’s “ property,” you must pay for the use of it, 
whether you knew it to be his property or not. For ex¬ 
ample, if A m^is wa^ an infringement of A Son of the Sun, it 
was equally an infringement whether the author of the former 
had read the latter or not. Every one who brought out an 
Egyptian play on the usual lines of Egyptian plays, must. 
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on this showing, have been running a grave risk, and we 
advise Mr. Bricux and Sir H. Tree to be careful. But every 
one can see that it was really because the authors of Amasts 
had had A Son of the Sun before them, that they were held 
liable, and that their actual misdeed was not the infringe^ 
ment of copyright, but the supposed annexation of an idea. 

This consideration only applies to the alarming and ille¬ 
gitimate extensions of the principle of copyright to cover the 
appropriation of “stage thunder.'’ In its least objection¬ 
able form, the prevention of the exact reproduction of 
literary or artistic matter as published, copyright neverthe¬ 
less, remains open to the charge of stifling the development 
of culture. An artist is perfectly at liberty to keep his 
creations to himself. But when he gives them to the world, 
he cannot behave as if they remained his own. They have 
become part of the common stock of thought, and an 
attempt to embarra^^s the free use of them can only pro¬ 
duce friction and explosion. 

He is only the channel through which they come. The 
impulse to spread their benefits, an act which does not in 
itself do him the slightest harm, is and must be the para¬ 
mount duty of those who become acquainted with them. 
They arc the natural heritage of the distraught world; 
to make money of them is blackmail. To sell or exhibit 
them for money is not blamablc, thc^igh it may not be 
magnificent: tl faut vivre. But to expect to control their 
reproduction, sale or exhibition, for a long scries of years, is 
simply to claim to put fetters on human development. 

The author might have refrained from making his 
message known. Morally, we may blame him or not, as 
we feel inclined. Legally, we cannot touch him. But he 
is not at liberty to make it known and*then to control its 
working in the world. When he has given it out, it has 
passed from his hands. It has, to employ the jjyrgon of 
sciolists, ceased to be his “ property.” It is the “property” 

5 . 
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of humanity and he cannot control its destinies further. 
He has led them to the knowledge of their own, and they 
cannot in the long run be fettered in the use and enjoyment 
of it. He may charge a pilotage fee, but he cannot fairly 
assume to license pilots. 

A new idea is like a new continent. The first discoverer, 
and any parliamentary Pope Alexander who favours him, 
can only appropriate so much of it as he can occupy. He 
cannot exclude the rest of the world and force them to 
pay tribute to him. Land and goods are limited, and the 
maximum of convenience is subserved by the concession of 
a share to individuals, to be utilised as their own particular 
sphere. But no necessity dictates the reservation and the 
fencing round of private preserves in the domain pf thought. 
The realms of gold are ampler than the kingdoms of clay. 
There is room for all in those astral regions. 

Writers of eminence have claimed and conceded as much. 
Swift never cared about his copyiights.' Macaulay and 
Grote opposed Talfourd’s Act. When some captious critic 
told Moliere that parts of his plays were “ lifted ” from 
another author—“ C’est mon bien,” declared the great 
dramatist, “je le prends la ou je le trouve. ’ It would be 
impossible to put more neatly the cardinal truth that 
literary compositions arc the “ property,” not of the author, 
but of those who f:an use them. In the same spirit Poe 
observes lightly of a plagiarist,—“ the little man is quite 
welcome to take away on his back as much as he can 
carry.” It is surprising that Carlyle did not agree with 
them. One of the foremost supporters of Talfourd’s Bill, 
and a petitioner in propria persona in favour of it, he could 
nevertheless ^write loftily of ” peddling away one’s poor gift 
in Review articles Tor a discerning public that has sixpence 
to spare! ” * ‘ 

Handel, at any rate, picked up his property where he met 

* Patersony u.s. 244 n. 
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with it. The perpetual dis^cussion of whether or not Hundcl 
was a plagiarist is really a very empty one. It is quite clear 
that in composing his later works, Hiindel availed himself of 
solid sections of his own and other people’s previous effu¬ 
sions, whenever he felt that they supplied exactly what was 
wanted. And where was the harm ? In Japan, the ethics 
of authorship do not exclude the artistic use of other men’s 
labours. The Japanese author and the Saxon composer look 
only to the interests of art. They work in the material 
ready to their hand; and they leave the result to be judged 
as a whole. These considerations, though they excuse the 
plagiarist of genius, are not precisely applicable, one must 
admit, to the wholesale infringer of copyright. The prin¬ 
ciple, however, is the same. 

The artist who increases the world’s culture by the 
production of works involving the judicious use of the 
work of others—and what artist does more?—differs only 
in degree and in motive from the retailer who increases 
it by reproducing ami thus spreading more widely that 
w’ork. Is there any moral inherent right in an author 
to dam the fountain of which he has unsealed the spring ? 
Those who ascribe the w'holc value of his work to his 
labour, and on that ground demand a perpetual copyright ^ 
for him are deceived by a fatuous parallel and commit an 
unmistakeable blunder. The raw material of his work is 
the thought and culture of mankind. He cannot, by some 
occult specificatio, appropriate it to himself. Paterson’s facile 
proof that copyright is property runs as follows:—“ The 
author of a w’riting has a specific property, for if he‘finds 
that the diffusion of many copies ministers to the objects of 
life and procures him profit [or leputation] then the power 
of multiplying copies is substantially 3 . property in itself.” 
Exactly so one might argue, that if if robber baron finds 
that it pays him to obstruct a pass, then that power of 
letting travellers go through is substantially a property.” 

* Cf. Paterson, u.s. 246. 
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If an author’s right is indeed so conclusive as loose thinkers 
represent, it is curious that the lending of books and pictures 
is not made an infringement. Not because of the difficulty 
of enforcing such a law, we may be sure. Libraries and 
water companies have been in the habit of enforcing such 
restrictions with some success. And yet, for one author 
who risks reprinting, there are a hundred who risk loan. 
Probably the reason is, that an average amount of lending is 
included in the economic price of a book, and that if lending 
were prohibited, the price of books must fall. There would 
be less demand for a book which could not be safely lent or 
left about. It would be too much, even for sentimentalists 
who weep over the poor author’s poorer family, to insist that 
everybody who reads his language shall have to .pay for it. 
And yet, an unlimited power of lending is really tantamount 
to a power of reproduction. Let Messrs. Mudic look to it! 

At any rate the existence of an unrestricted power of read¬ 
ing, lending and discussing his work, shows plainly that the 
so-called “ property ” of the author, assumed so often to 
be axiomatic, is a pure arbitrary hypothesis. It is a con¬ 
venient way to secure his livelihood, to invest him with 
the power of levying blackmail in this particular, arbitrarily 
chosen, way. There is no magic in reprinting, that the right 
to prevent that particular form of spreading his thoughts 
should be “ property ” by every rule of propriety and right 
feeling, whilst no other method is anyway blamable. But 
this conclusion leaves us with the problem—How is an 
author to be remunerated ? His extortions must go: but 
is he to be left with nothing ? 

There arc roughly two kinds of authorship. There is 
the industry^which-collects and classifies facts: such as 
is exerted in the compilation of a directory. There is the 
less mechanical vafiety which we term literary. The first 
is exactly on a level with news. Great exertions and ex¬ 
pense may go to the publication of news items. Yet nobody 
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disputes that the bare facts, wlien published, are not copy¬ 
right. And, for all that, curiously enough immense pains and 
thought are devoted to obtaining them by every competing 
newspaper, though they can be copied (though not textually) 
an hour after. There must be remuneration somewhere. 
The labour of producing a directory seems to rest on the 
same footing. The compiler has the benefit of the first 
impression, and of being first in the field. It is an immense 
advantage over all competitors. In point of fact, it is 
enormously difficult to prove infringement in such a work. 
The only practical method is to show that mistakes have 
been copied, and the difficulty of finding one’s own mis¬ 
takes, which presumably have been as far as jiossiblc 
corrected, is great. On the whole, there seems little ground 
to believe that these useful works of rncclianical industry 
would bring less profit to their compilers if everyone were 
as free to make use of them in theory as they are in fact. 
The most powerful deterrent to piracy is that there is not 
room for two editions; and the original has the advantage. 
Capital may be needed to defeat competition: but so it is to 
carry through a suit for infringement. 

Then with regard to that branch of authorship, which 
demands special cpialifications. Is it likely that the few 
people who, in these dfiys, find literature a paying pro¬ 
fession, would have their gifts unremunerated if copyright 
ceased to exist ? Is it, in actual fact, our experience that, 
proportionately to population, more and better works arc 
published than in the age of Dryden ?—or than in the age 
of Bacon ? or that authors, as a class, are better off ? "One 
person is much better off—the publisher. With a free press, 
a published book which succeeds obtains an instantaneous 
free advertisement for the author, in the shape of pirated 
reprints. His reputation is raised over a far-extended area. 
It may be asked, what use any amount of reputation will be 
to the author, if the only use he can make of it is to write 
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more books for the profit of pirates. The answer is, that a 
brilliant reputation is the passport to success. There is no 
limit to the uses that can be made of it. 

As soon as Queen Anne’s Copyright Act, imperfect as it 
was, was passed, the Grub Street hacks began to appear— 
the hangers-on of literature, who, now that literature had a 
cash value, were content to claim the odd half-pence. The 
broker in the new market began to flourish, as brokers in 
all markets do. Literature was turned into a trade. The 
foundations were laid of the structure of which the finial is 
the railway bookstall. 

Lord Camden, after all, was right. Love must not be 
sold for gold, lamentable as may be the case of those who 
have plenty to spare of the first and less than enough of 
the second. Literature must not be a matter of the mart, 
sad as it may be when poverty prevents a genius from 
speaking. And, indeed, it is probable that the author’s 
gains would be but little diminished. The world has a 
certain amount of money to spare for authors. Whatever 
channels this is artificially directed into, the total cannot 
be much increased.' The true problem is to ascertain 
how it is to be divided. What is the bearing of copyright 
upon this enigma? We may take it as axiomatic that no 
one can make a living out of literature without first making 
a name. Copyrigly or no copyright, an aspirant must 
citlrcr impress a publisher or spend a considerable amount 
of money in putting his unknown work before the public. 
In these days, criticism is discounted: what is wanted is 
advertisement. This must always be expensive, and more 
and more so as time goes on. The cruder methods of 
advertisement^ are constantly replaced by more subtle ones, 
which run through more refined media and demand a more 
costly sustenance.* Copyright or no copyright, the budding 

• J. IIuivc opposed TalfiMird’s Rill. “ lie would \ote n};ainst the Bill on every 
shiye ; for, whilst it would only th) ijoiKl to one in 500, it would do i;reat injustice 
to the other 499.” 
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author must find a patron or a bank-balance: even if the 
patron takes the form of a newspaper editor. 

It is, therefore, the authc»r of established position who 
is affected by the existence of copyright. And if it is true 
that the world has a certain amount to spare for books, 
this fund will be divided among authors of established 
position in exactly the same way, in the long run, whether 
copyright exists or not. The brokerage which the existence 
of copyright implies is simply a charge on the fund. 

Some slight stimulus might, indeed, be given to the w'ork 
of less-known authors, if copyright were abolished. For 
the best-known writers would be the only ones likely to 
be reprinted, and the work of an unknown writer would 
have a chance of escaping undue celebrity. Hut this can 
scarcely be countt;d a drawback. The argument was used 
as a weapon n^^ainst copyright, by Sir John Dairymple, in 
Doualihon v. HcckcU (1774).’ 

If copyright, saving existing interests, were done away 
with to-morrow, would Mr. Hall (^aine and Mr. Silas 
Hocking cease to write ? Concede that the market value 
of their work is reduced to nil —which is far too large an 
assumption. The public wants their work—in some form 
or another, it is very certain that it will get it. The public 
wants its favourite to write: he will not publish at rubbish 
prices to meet piratical competition. Some means out of 
the deadlock will inevitably be discovered. Water finds 
its level. Though it may no longer seem to possess a market 
value, the work of the author will possess an intrinsic value. 
He must lose, ceitainly, the sum which at present he, or 
more probably his publisher, charges in virtue of his feudal- 
baron’s castle of privilege, for liberty to use the common 
highway of thought when it passes thfough his domains. 
That would not involve any material deduction from his 
profits, and certainly none from his legitimate profits. It 

* 17 HiM. 962 (an ej patU report). 
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is not necessary to show exactly how the result would be 
achieved. But, clearly, the piratical firms would find their 
occupation gone. The public would by no means be con¬ 
tent with reprints of standard works. There would 1)0 
money in novelty, and few things are more certain than 
that the publishing trade would put their heads together 
and agree on some cartel to maintain prices. 

Take as an illustration the steamer traffic on the Clyde. 
It is perfectly open to anybody to run steamboats from pier 
to pier; and in fact there were some thirty private owners, 
each with a vessel or two, half-a-century ago. The railway 
companies, with their powerful resources, have, as a matter 
of fact, made private ownerships impossible, except in the 
case of the West Highland line, of which its Clyde traffic 
is only a branch, and in that of a single private firm. A 
new “ pirate ”—for so I suppose the red-hot advocates of 
copyright would desire me to style an owner who should 
take it into his head to imitate the idea of running steamers 
on an occupied route—would speedily be run off the station, 
unless (and this is a vital consideration) he could claim a 
generous and loyal support from the public. A vital con¬ 
sideration, this, because it may be asked what use the 
opening of traffic to free competition is, if it is practically 
useless owing to cartels and rings. It enables competition 
to succeed in the hundredth case: the case where it can 
appeal to sound sentiment. 

Maintain copyright, and the fetters on thought are of 
iron. Abolish it, and they become clastic. The author 
gets 'no less remuneration, but the way lies open to re¬ 
produce his work freely, and in the rare cases when that 
is needed in the public interest, it is a road that can be 
followed. 

There is no need* (keeping to our nautical metaphor) to 
anticipate the advent of a swarm of craft fiying the skull 
and cross-bones. But the amateur crew who wish to row 
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from one landing to another will not find their way barred 
by an interdict; and the enterprising skipper who secs 
a chance of meeting a felt want will be able to appeal to 
public generosity not to see liim beaten off by the rings. 
Copyright, in short, is a belated survival from the days of 
State regulation of thought and industry. Juster views 
of economics recognise that only illegitimate interests can 
suffer by the removal of artificial restraints. At a moment 
when a Government returned to maintain freedom of trade 
is engaged in administering and justifying a highly provo¬ 
cative measure of protection—the new Patents Act—and 
when its antagonists are at length found unanimous on the 
blessings of State-fettered coinineice, it may be unlikely that 
this truth will find acceptance. Hut such vagaries are the 
backwater eddies of the current of enlightenment. They 
cannot permanently prevail over the logic of cx])erience and 
common sense. 

T. Haty. 

VII.—PROGRESS OF THE GAME LAWS. 

"X T TE suppose that few of the many magistrates, who daily 
administer the law under the Game Act of 1831, 
realise, to the full, liow vast were the changes wrought by 
that great measure of reform. The proposals embodied in 
this statute had been before the country for some years, and 
the most strenuous efforts had been exerted to defeat or 
delay the projected legislation. How it was regarded by 
politicians of the type of the first Duke of Wellington *may 
be gathered from the fact that they described it as ** revolu¬ 
tionary.” Red ruin, they declared, would follow, and the 
breaking up of laws; while an inevitable consequence would 
be the disappearance of game, and, worst of all, the dis¬ 
appearance of the country gentleman. Happily their fore¬ 
bodings have been falsified, the country gentleman is still 
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with US. “ Partridges and pheasants,” said Sidney Smith, 
“ though they furnish nine-tenths of human motives, still 
leave a small residue which may be classed under some 
other head.” 

The direct consequences of the laws then existing were 
serious enough. The justices of Norfolk, in Quarter Sessions 
assembled—a tribunal never suspected, we believe, of any 
undue sympathy with poachers—were led to deplore the 
“ injurious operation ” of statutes under which imprison¬ 
ment had increased “ to an alarming and unprecedented 
extent.” It is curious to reflect that, within the memory of 
men still living, it was unlawful to buy or sell a single head 
of game in any circumstances whatsoever—all commerce 
in game being interdicted under pain of heavy penalties. 
Not only did there exist this absolute prohibition against 
any traffic therein, but the men entitled to kill or pursue 
game were very few in numbers. Lawyers, well versed in 
the lore concerning the comparative merits and conflicting 
claims of the long-bow and hawk, as against the musket 
and fowling-piece, have, indeed, doubted whether for two 
centuries before 1832 anyone was entitled, in point of law, 
to shoot a pheasant, a partridge, or a hare. However this 
may be, it is certain that the qualification necessary to 
enable a man to kill game was possessed by very few. 
Unless he chanced to be the owner of some chase or warren, 
or were the son and heir apparent of an esquire or person 
of superior degree, the fortunate sportsman must needs 
possess a qualifleation in land, to wit, an estate of ;^ioo 
a yeaV, or a life estate or leasehold for ninety-nine years 
of ;^I50 per annum—“ fifty times the property,” says 
Blackstone, ” is required to enable a man to kill a partridge 
as to vote for a knight of the shire.” Neither rank nor 
wealth could, in itself, confer the coveted privilege— 


" A Doctor of Divinity," cxphiincil Mr. .Sccrd.iry IVcl, in the Ho^^>c ui 
Cominons,, “cloch not posise&s the pri\ilcge of killiny g.^mc. He may, indeed, 
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procreate a qualified person, Init he himself is not a qualified {icrson. The eldest 
son of an estjuire or person of higher degree is a qualified |icison, and, as a 
Doctor of Divinity is a }x*rs^in of higher ilegtce than an cstjuire, he may liegel 
a qualiheil man, hut he has not himself the privilege of killing game .... The 
second son of a man of ^20,000 a year is not hy law qualified to kill game : 
the younger children of a man (Kissevsing the largest propcily in the kingdom, are 
not qualified hy law to kill g.ime on their f.nhers' estates.*’ 


On a property of less than /^loo a year, it would often 
happen that no one had the right of sporting: if the owner 
himself were seen shooting, an informatit)n might be laid 
against him by any man; while, although, in Hlackstunc’s 
phrase, the game laws had raised a “ little Nimrod ” in 
every manor, the lord of the manor might be “warned off” 
as a trespasser by the owner of the soil. A tenant farmer 
with a thousand acres dare not kill a hare in his cornfields 
even with his landlord’s express permission. 

As may well be supposed, such laws as these were set 
at naught by poachers, peers, and plutocrats alike. The 
younger son of a duke was not content to play the humble 
role of “beater”; nor would the “Jos. Sedleys” of the day 
be denied their pheasants in due season. “ Do the country 
gentlemen really imagine,” asked Sydney Smith, “ that it is 
in the j)Ower of human laws to deprive the three per cents, 
of their pheasants ? ” 

The land was thronged with poachers—hundreds of re¬ 
spectable innkeepers and poulterers were in direct com¬ 
munication with them—coachmen and guards, and even 
lords of the manor, received their share of the spoil; while 
Lord Suflfield relates that two or three peers were more 
than suspected of taking part in the illegal traffic. A Dow 
Street officer informed a Parliamentary Committee that 
he knew a place where “ the whole of the village were 
poachers, including the con.stable.” At ci time when it was 
a crime either to buy game or to sell if, 4 he London poul¬ 
terers disposed of it in huge quantities—live birds were sent 
up to them as well as dead, eggs as well as birds. The 
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price of hares was from 3s. to 5s. 6<f.; of partridges, from 
IS. to 2s. 6 d .; of pheasants, from 5s. to 5s. 6 d, each, 
but sometimes as low as is. ()d. Partridges were at times 
retailed at is. each; and a London salesman was once seen 
to throw 2,000 into the Thames for want of a market. The 
poacher could not, of course, regulate the supply in accord¬ 
ance with the demand. A poulterer who did a “limited 
trade,” supplying private families only, told the Parlia¬ 
mentary Committee that about 10,000 head had been sent 
to him during the year. Customers for poultry would, he 
declared, most certainly have left his shop had he failed 
to secure a regular supply of game. When, in 1818, the 
Act was passed which made it illegal to buy game, it fell 
a dead letter. The chief clerk of Bow Street informed the 

t 

Committee that he could not remember a single conviction 
under the Act, and stated that during the last year there 
had not been any conviction either for buying game or for 
selling it. “ It is a most absurd and ridiculous tyranny,” 
wrote the Edinburgh Review, “ to prevent one man who has 
more game than he wants from exchanging it with another 
man who has more money than he wants.” 

A remedy was loudly demanded by the country gentry 
who, after the manner of their kind, called for legislation 
of a “ more drastic ” character, coupled with a more rigid 
enforcement of the existing laws. Night poachers were, 
accordingly, transported for seven, or even ten years. The 
result, of course, was that a spirit of fierce resistance was 
aroused, and more game was sold than ever had been sold 
befort;. “ Poachers,” continued the Edinburgh Review, “ will 
not submit to be sent to Botany Bay without a battle.” Men, 
who would have yielded readily to a superior force of game- 
keepers, with fhe prospect of some three months in Norwich 
Gaol, fought like demons to escape transportation. They 
fired at the keepers, and battered them with the butt-ends 
of their guns. A body of poachers actually set guards round 
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a house in the neighbourhood of Doncaster during the time 
necessary for scouring the plantations; while, at Lord Chol- 
niondeley’s, members of the gang knocked at the hall door 
and challenged the domestic garrison. The keepers were 
armed with pikes, guns, and cutlasses, but their opponents 
often mustered in bodies of fifty strong, and desperate en¬ 
counters ensued. Many were killed on both sides, but 
public opinion ran high, and it frequently happened that 
the keepers could not, or would not, iilenlify their assailants. 
Yet it was estimated that one-fourth of all the commitments 
in Great Britain were for offences against the game laws. 

Great changes were introduced by the Act of 1831. 
Justices were emjmwcrcd to grant licences entitling the 
holders to buy game and dispose of it in their shops, while 
any person who wished to sport was enabled to take out a 
game certificate, the equivalent of our modern licence to 
kill game. Several of the then existing restrictions as to 
the time and mode of pursuit were re-enacted and .additional 
ones created. Considerable criticism was evoked by the 
terms of sect. 36, which gave the landowner and his ser¬ 
vants a right to demand and, if need be, take by force any 
game in the poacher’s possession which appeared to have 
been recently killed. This provision w.as censured .as dan¬ 
gerous, impracticable and unjust; but it was said, with 
much show of reason, that the time had come to deal a 
blow at the title by “ occupancy,” under which qualified 
sportsmen, who raised a covey in one man’s field and 
slaughtered it in his neighbour’s, claimed the birds, and 
left the freeholders to the remedy, too often a nugatory 
one, by way of action for the trespass. This claim was 
rested on a decision of Chief Justice Holt, alleged to be 
deduced from the Year Books, declaring' that a wild animal 
is the property of the lord of the soH ‘whilst it remains 
there (except where a man has a chase or free warden), but 
the property goes with the hunter as soon as he drives it 
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off the land where he started it. The law (said Mr. Oke) 
seems to treat the claims of the landowners as extinguish¬ 
ing each other, and confers on the person,who first captures 
it the property in the animal captured, whether he be a 
poacher or trespasser or not. 

Blackstone, if we remember aright, maintained that the 
Common law of England vested the sole property of all the 
game in the king alone, and would have none of the doctrine 
which based the title on “occupancy,” as of things which 
were and still remain in common:—“ fair game ” for all 
comers, as the saying goes. The true view would seem to 
be that there is a right of private property in game, ratione 
soli. Rejecting alike claims of “prerogative” and theories 
of “ occupancy,” we may recognise a qualified property in 
game, dependent upon and evidenced by its connection 
with the soil — a property contemporary with the con¬ 
tinuance of game upon the land. 

An interesting illustration of the peculiar situation, which 
resulted from the laws in force a century ago, is afforded 
by a quaint circular issued by the Duke of Devonshire in 

1797 

“HIS (IKACK the Duke of Devonshire from his munificent Disposition has 
resolved to devote certain MOOKS for flrousc Shooting to Gentlemen resident 
in the neighhourhood thereof on applying to Mr. Swale of Settle for tickets 
and using them with DISCRETION. 

“ Under such Indulgence, it is much wished that no Person will go upon any 
of his manors without a Ticket and that (jentlcmen will exert themselves to 
detect ]*()ACHKRS. Pro|)cr persons are appointed to look after the moors 
and discharge such as go ui>on Ilis Grace’s liberties without tickets. 

“ Ilis tinice thinks this mode the must likely to aflbrd pleasure to his Friends, 
and *tio|)es they’ll consider it right in him to DISCHARGE such as refuse to 
ask permission, however qu.\liried. 

“POACHERS and DOti HRE.\KERS will be prosecuted, of which they 
have this NOTICE.” 

Mark the phrasehowever qualified,” and the distinction 
drawn between “‘pbachers ” and mere “ trespassers.” 

The fears of the more radical reformers as to the operation 
of sect. 36 have hardly been realised, though it has perhaps. 



PROGRESS OF THE GAME LAWS. 


79 


on occasion, enabled men to seize game to which they liad 
no colour of title ; and it has certainly given rise to the error 
of supposing that the keeper enjoys a right of “search," such 
as*is conferred on a constiiblc under the Poaching Prevention 
Act of 1862. We have actually known a keeper lay an in¬ 
formation for assault against a poacher who resisted the 
assertion of this supposed right! 

In a very recent case, where a constable had exercised a 
right of search and seizure, presumably under the Poaching 
Prevention Act, proceedings were afterwards taken, not 
under that Act but under a section of the Act of 1831, 
as this would give the ('ourt an opportunity of imposing 
much heavier penalties. It was held that, as it bad been 
sought to use the possession secured by the seizure for a 
purpose not contemplated by the Poaching Prevention 
Act, such seizure became an unlauful ad by relation^ The 
constable, said Jelf, J., becomes, in effect, a trespasser 
ab initio (at p. 422). 

Great exception was also taken to sect. 35 of the Act of 
1831 by which the lord of the manor and his keeper arc 
exempted (as are persons coursing or hunting a hare, fox, or 
deer, which has been started on other land) from the penalty 
which the Act imposes on every other trespasser in pursuit 
of game. Hut the statute, it is to be observed, does not 


authorise the intrusion of such trespassers on private land, 
and we are not aware that any practicaf difficulty has arisen 
from the exemption. 


A diminution in the number of serious poaching affrays 
followed the passing of the Act of 1831; but, even as la’te as 
1862, when the Poaching Prevention Act became law, the 


number of convictions for the year under the statutes re¬ 
lating to game reached 10,000. The Hill of* 1862 actually 


recited that night poaching and murderous assaults arising 
therefrom had increased; but the measure met with great 


^ Stowf V. Bemtead, L. R. [1909], 2 K, U. 415. 
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opposition or. the ground that it conferred a right to search 
suspected persons and carts in the public highways and 
streets, and, perhaps, even more so on the ground that it 
directly associated the police with the protection of game. 
It was said that, if large preserves were to be maintained, 
they should be protected at the expense, not of the rate¬ 
payers, but of the owners themselves. 

Then came the Ground Game Act of 1880, under which 
every occupier of land has, as incident to and inseparable 
from his occupation of the land, the right to kill and take 
hares and rabbits, concurrently with any other person who 
may be entitled to kill and take ground game on the same 
land. 

This statute primarily regulates the relations gf landlord 
and tenant, and its penal provisions, restricting the mode 
and circumstances in w'hich the game may be taken, do 
not apply when an owner does any of the prohibited acts 
on his own land {Smith v. Hunt, 54 L. T. 422). The rights 
conferred by the Act do extend, however, to an owner in 
occupation of his own land, although the right of sporting 
may have been parted with by his predecessors in title.^ 

The Act of 1880 has now been supplemented by sect. 2 
of the Agricultural Holdings Act, 1906, which provides for 
compensation to a tenant who has sustained damage to his 
crops from deer, pheasants, partridges, grouse or black 
game. 

A very large number of cases under the game laws still 
occupy the attention of the courts. In the ten years ending 
1905, the average number of persons tried thereunder ex¬ 
ceeded 7,500 annually; and the statutes, which contain 
severe sanctions, are in some districts administered with 
considerable rigour'. If three trespassers make vain search 
for a rabbit by n^ht, one of them being armed with a 
bludger>n, each of the three men may be sent to penal 

r Anderson v. jyeafjf, L. R. [i9CX>], 2 Q. B. 287. 
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servitude for fourteen years. If a single sportsman, carrying 
a gun, trespasses by night on an open moor in search of 
a partridge which is not there, he may, for a first offence, 
be imprisoned for three months, and, in default of sureties 
in £iOf may be imprisoned for a further period of six months 
— i.e.y nine months in all, and he has no right to claim trial 
by jury. For a second offence, the penalties and sureties 
are doubled^ though in such case he is entitled to claim 
trial by jury. For a third offence, he may be sent to 
penal servitude for seven years. 

For cruelty to animals, first, second or third offence, 
the maximum punishment is three months’ imprisonment. 
During the year 1907, while 491 persons were received 
into prison for “cruelty to animals,” no fewer than 537 
(including two women) were imprisoned for trespassing in 
the day time in search of “ game or conies ”—presumably in 
default of payment of fines. 

During the year ending 31st March, 1909, the number of 
persons received into local prisons for offences against the 
game laws was 1,229 (including 3 women), and of these 95 
per cent, were ordered to be imprisoned with hp.rd labour! 

One of the points urged with great force, during the 
debates which led to the passing of the Act of 1831, was 
that, under the barbarous laws then in force, no fewer than 
1,200 persons had been incarcerated in a gingle year. 

Charles M. Atkinson.' 

VIII.—WELSH MEDIAEVAL LAW. 

B y the publication of this work,* Mr. Wadc-Evans has 
placed all students of things Welsh, and all law¬ 
yers interested in the origin and growth of modern legal 

# • 

' Welsh Mediaval Law, being a text of the Laws of Howcl the Good, namely, 
the British Museum Harlcian MS. 4353, of the thirteenth century, witl^ transla¬ 
tion, introduction, appendix, glossary, index, and a map. By A. W. Wade-Evans, 
Jesus College, Oxford: The Clarendon Press. 1909. 


6 • 
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conceptions and institutions, under a debt of gratitude. The 
Welsh laws or customs, commonly called the “ Laws of 
Howel the Good,” have not until recently received the 
attention which their importance, as sources of informa¬ 
tion on the political, social, and economic condition 
of Western Britain in past time, deserves. Howel the 
Good was a prince who flourished in the first half of the 
tenth century, and died in 950. He ruled over a very 
large part of the area which in English Statutes is called 
the Dominion,” or “ Principality of Wales,” and Welsh 
tradition asserts, in the words of Caradoc of Llancarvan, 
that he “constituted and gave lawes to be kept through 
“ his dominions which were used in Wales till such time 
“ as the inhabitants received the lawes of England in 
“ the time of Edward I and in some places till long 
“ after.” 

A considerable number of MSS., purporting to contain 
laws or customs of the Cymry, have come down to us. 
The preambles prefixed to the fullest and the more im¬ 
portant MSS., though not in identical words, record in 
substance that Howel summoned a Convention of the 
leading ecclesiastical dignitaries, and six laymen from each 
cantref in his dominions, to Ty Gwyn (supposed to be 
Whitland, in Carmarthenshire), and that, as a result of 
the deliberations ,jof the wise men there assembled, the 
laws of the Cymry were set down in writing and promul¬ 
gated with Howel’s authority. The law-book so produced 
is referred to in one MS. as “ the old Book of the White 

4 

House,” and in another it is said that Howel “ordered 
three law-books to be made: one for the daily Court to 
be always \vith him; another for the Court of Dinevwr; 
the third for the'Court of Aberffraw; so that the three 
divisions of CymAi, to wit, Gwynedd, Powys, and Deheu- 
barth,«should have the authority of the law amongst them 
at their need, always, and read.” 
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The earliest edition in print of these laws is the Cyfretihicu 
flywcl Dihi or Wallicai’, compiled by Wotton assisted 
Ntoses Williams, and published in 1730. This work was, 
however, superseded by the more authoritative compflation 
edited by Aneurin Owen for the Record Commissioners, and 
published in 1841 under the title Ancient Laws and Institutes 
of Wales. In neither of these books is any one of the Welsh 
MSS. reproduced and printed just as it stands. Wotton 
treated the MSS. as so many recensions of one body of law 
applicable to all Wales. Owen made the discovery that the 
Welsh MSS. fell into three classes, settinj^ forth respectively 
the rules and customs in force in three several districts of the 
Principality. These he identified as Gwynedd (Venedotia), 
Dimetia (South Wales), and Gwent (an ancient Gwlad or 
patria situate in the extreme south-east of Wales). He 
accordin^^dy classiiied these bodies of law into what he called 
the Venedotian, Dimetian, and Gwentian Codes. Instead, 
.however, of taking one MS. of each class and treating it 
as typical, he formed the text of each so-c.alled code by 
blending the MSS. of each class together in such a way 
as to make it somewhat difficult to trace to^its source any 
particular rule or sentence or passage. His task was very 
skilfully done, and something may be urged for his method: 
still we agree with Mr. Wade-Hvans and other critics that 
the result is not satisfactory. In the work before us a better 
way is followed. It is its distinctive merit that we have 
here presented for the first time an exact reproduction of 
one of the best of the surviving MSS.—the Harleian MS. 
4353 (MS. V)—which is printed “ page for page, line for line, 
and error for error, except where it was found more con¬ 
venient to relegate notices of errors to the palseographical 
notes.” (Preface, p. i.) * 

The reasons that dictated the choice of this particular 
MS. are not stated. Mr. Wade-Evans simply says he 
adopted it on the recommendation of Dr. Gwenogfryn 
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Evans (a high authority on palaeography) “ who regards it 
as the oldest and best of its class.” It is not, however, 
by any means the oldest MS. of these laws. The earliest 
Latin MS. is that known as Peniarth MS. 28, which is 
printed in Owen’s compilation. The earliest Welsh MS. 
is Peniarth MS. 29, written about 1200 (according to Dr. 
Gwenogfryn Evans), which Owen calls MS. A, and made 
the basis of his text of the Venedotian Code. We cannot 
help thinking it would have been better if Mr. Wade-Evans 
had chosen this MS. A for treatment. It is not only the 
earliest of the codices, but relates to a part of Wales which 
was independent till 1282, and the laws of which cannot 
have been substantially modified at the time of its trans¬ 
cription by Norman or English influences. HoweVer, the 
fact that he did not take this course does not diminish the 
utility or value of his present work, and we gladly recognise 
the scholarly manner in which he has performed the task he 
set himself. We hope that he may be able before long to 
publish the Peniarth MS. 29, which is now deposited (we 
are informed) in the new National Library of Wales at 
Aberystwyth, /ind therefore more easily accessible to re¬ 
search students than heretofore. 

In an Introduction (pp. i—Iv) Mr. Wade-Evans gives a 
clear and scholarly description of the MSS. of these laws, 
states the facts knpwn about Howel’s life and reign, and 
adds a slight but suggestive sketch of the history of post- 
Roman Wales down to the tenth century. He agrees with 
Owen’s classification of the MSS., but rejects his view that 
the MSS. of the third class applied to Gwent, over which 
Howel did not, so far as appears from the evidence, ever 
hold sway. In so doing, Mr. Wade-Evans is undoubtedly 
right, and he is pirobably right also (though this is not 
certain) in suggesting that it was to Powys or part of that 
kingdoip that this third class of MSS. applied. He discards 
Owen’s misleading use of the word code,” and proposes, 
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in lieu of that author’s designations, to call the three kinds 
of law-books, the Book of Gwynedd^ the Book of Blegywrydt 
and the Book of Cyvnerth. Blegywryd (we may remark) 
was the “ scholar ” whose name is mentioned as having 
assisted Howel at the Ty Gwyn assembly, and Cyvnerth 
ab Morganeu was a Welsh lawyer whose book is referred to 
in some of the MSS. The Harleian MS. 4353, which forms 
the text of the book before us, is the earliest of the Book 
of Cyvnerth class. We cannot here discuss the historical 
questions raised in this Introduction, but we may say in 
passing that we are not convinced that Cunedda and his sons 
and the “ Gwyr y Gogledd ” (Men of the North) of Welsh 
literature oame into Wales by sea, even if Mr. Wade-Evans 
be right*iu his view that the “ History ” commonly attributed 
to Gildas “ formerly constituted a distinct book known as 
the Excidiiim Britannia:.'^ It may be so, but as wc interpret 
the “History” the “Britain” referred to in chapter 14, on 
which his argument is based, does not seem to mean the 
smaller Britannia composed of the provinces of Britannia 
Prima and Secunda formed under the Diocletian re-arrange- 
ment, but the whole of Roman Britain, t. e.^the. diocese of 
Britain, created by that re-arrangement of the empire. Mr. 
Wade-Evans, however, asserts that the Jlxcidium Britannice 
was “ considerably ‘ edited ’ by someone who ignorantly or 
deliberately misunderstood it,” and if we assume this to be 
the case, he may be right, though in that case something 
more than “ editing ” was done by the unknown “ someone ” 
referred to so vaguely by Mr. Wade-Evans. 

We note with satisfaction his avoidance of the use of 
the term “ tribal system ” throughout the work, and his ad¬ 
hesion to the view of Cymric history, adopted by modern 
scholars, that it exhibits “a steady and unbroken develop¬ 
ment of Cymric nationality from the* day that Cunedda 
and his sons established themselves in Wales at tjie com¬ 
mencement of the fifth century,” instead of the convulsive 
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struggles of a beaten and decadent race. The translation 
(based on that of Aneurin Owen) appended to the Welsh 
text is excellent; and the glossary of the principal technical 
terms which is added is much superior in every respect to 
those of Wotton and Owen, while the explanations and 
information it contains arc derived from and supported by 
reference to the best and most recent authorities. A useful 
map of pre-Norman Wales and a full index complete the 
book, which, both as regards the clearness of the type and 
general “ get-up,” reflects great credit on the Clarendon 
Press. 

The space at our command docs not enable us to deal 
now with the problems suggested by a perusal of this inter¬ 
esting collection of laws; but we desire to point,out that, 
though it presents features in the main similar to those 
possessed by the other leges barbarorum of Western Europe, 
the rules and customs it contains are of special significance, 
since some of them form points of contact betw'een the 
more primitive Brehon laws on the one hand and of the 
more advanced Anglo-Saxon and other Teutonic laws on the 
other, and are ^therefore of great importance to the student 
of Comparative law and the history of legal conceptions. 


IX.—CURRENT NOTES ON INTERNATIONAL 

LAW. 

International Maritime Law Congress at Bremen. 

T he Ninth Conference of the International Maritime 
Law Committee, whose head-quarters are in Antwerp, 
was held at Bremen from September 22nd to 25th, under the 
Presidency of, the eminent jurist Dr. Sieveking, President of 
the Court of Appeal at Hamburg. Nearly all the maritime 
nations of the woHd sent representatives. The English 
lawyers, present were. Lord Justice Kennedy, Mr. R. B. D. 
Acland, K.C,, and Mr. J. E. R. Stephens, besides several 
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shipowners and underwriters. The subject which occupied 
practically the whole time of the Conference was the draft 
code relating to Freight. At the Venice Conference in 1907, 
it was decided, after receiving the reports of the various 
national associations, to refer the matter of conflicts of 
law as to freight to a sub-committee, which was to meet 
in Paris and prepare a draft treaty to form a basis of 
discussion at the present conference. Accordingly, the 
sub-committce met in Paris in February of the present 
year, and formulated a draft treaty of five articles. Refer¬ 
ring to this draft treaty, in opening the discussion on the 
question of freight, M. Louis Franck, of Antwerp, the 
honorary General Secretary of the International Maritime 
Committeip, said, it had been thought that the question 
was not one for international regulation, as the matter was 
one of contract, and parties arranged their own terms. 
But they could not know beforehand the nationality of a 
port of refuge, and moreover, a contract was never a com¬ 
plete code of rules. Therefore, it was desirable to secure 
uniformity on certain points. He proceeded ’to contrast 
the British and Continental rules of law on the subject, 
pointing out the fundamental differences between the two. 
Under British law the contract is an indivisible one. If 
the goods are not delivered, freight has not been earned, 
and is not payable. But under many continental laws, 
the shipowner is entitled to something, though the con¬ 
tract may not be fully performed. What he receives is 
known.as “distance freight,” or “equity freight.” M. Franck 
suggested that the draft treaty of the Paris sub-committee 
provided a reasonable compromise. It took the British law 
as the basis, but some exceptions were necessary in cases 
where the present British law was clCarly unjust to the 
shipowner. M. Franck, in concluding? pointed out that, 
by accepting these rules, most continental nations would 
give up the principle of their present law in order to meet 
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the British view, and that, therefore, some reasonable con¬ 
cessions might be expected from the British side, if, as be 
thought was the case, the exceptions suggested, viz., where 
freight would be allowed, appeared as both equitable and 
capable of being practically worked. With respect to 
exception 2, providing that freight should be payable in 
respect of goods which have perished in the course of the 
voyage, by reason of their nature or inherent vice, there 
was considerable discussion. M. Louis Franck thought 
that the shipowner should not *lose his freight in such a 
case. Any inherent vice in the goods was the risk of the 
owner of the goods. 

Another exception contained in the draft code is that 
freight shall be payable on “ goods which are sold in the 
course of the voyage on account of their damaged condition, 
whether the same arises from their nature or inherent vice, 
or from a peril of the sea.” M. Louis Franck argued that 
there was good reason to allow freight on goods sold in a 
port of refuge. If the captain acted reasonably in selling, 
he was an implied agent of the cargo-owner, and would do 
what any reasonable cargo-owner would do himself. The 
captain could not in practice ascertain who was the owner 
of the particular cargo, and even if he could, he could not 
in practice obtain instructions. He contended that if the 
master acted reasonably the shipowner should be paid his 
freight, provided he proved the circumstances. Lord Justice 
Kennedy pointed out that the clause was not confined to 
cases where goods did not arrive. It included cases.where 
goods were simply damaged, and where they would arrive at 
their destination. He thought it was dangerous to give one 
man the right of selling another man’s goods. Moreover, 
the clause did not require the consent of the owner to be 
given. He thought it was not a suitable discretion to 
entrust to sea captains. At the close of the discussion 

I 

M. Louis Franck formally proposed that “ The Conference 
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is of opinion that the system of distance freight, or freight 
pro rata itinerisj should be abolished.” The main propo¬ 
sition was adopted unanimously. The draft code was 
reTerred back to the Paris sub-committee, in order that they 
might complete the work already begun by the preparation 
of a code, the name of Lord Justice Kennedy being added 
to the sub-committee. The conference next proceeded to 
discuss the question of compensation for death or injury on 
board ship. The law's prevailing in the various countries 
on this subject were explained, but nothing definite was 
decided, and it w'as finally agreed to consider the question 
further at the next conference. 

J. E. R. S. 

International Maritime Conference at Brussels. 

Little is known concerning the deliberations of this im¬ 
portant gathering, as is of course natural in the case of an 
official congress, the delegates to which represent their 
governments. It w'as held at Brussels in early October, 
and was attended on the part of Great Britain by the 
Hon. Mr. Justice Pickford, Mr. Leslie Scott, K.C., and 
Mr. H. Gadley, of the Board of Trade. Four draft con¬ 
ventions have for some time been propounded for adoption, 
dealing respectively with salvage, collision, mortgage, and 
limitation of liability. It appears that a substantial ap¬ 
proach has been made at l^russels to a nearer agreement 
on these matters than was found possible at the Antwerp 
Conference of 1905; though, as the conference has been 
adjourned over the winter, it would be premature to assert 
that entire unanimity has been reached. Continental 
nations appear to be willing to accept the* ship-master’s 
lien for disbursements; while w'ith regard to the delicate 
question of limitation of liability, it app*ears to have been 
possible to arrive at some accommodation between British 
and foreign views. It is not exactly true even jiow to 
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say that a British owner’s liability in case of collision is 
necessarily greater than that of a French owner. The 
latter may easily be liable to very mucK more than 
per ton damages if his ship survives in fair condition. 

It will be interesting to see what line of compromise is 
recommended for adoption between such radically diverse 
views as those which respectively limit the liability of the 
shipowner to the value of the res after collision, and to an 
arbitrary percentage of a guess at its value before it. 

Compulsory pilotage seems to have been the great difficulty 
in the way of the adoption of the collision convention. On 
the Continent, a pilot is not understood to assume control of 
the ship. Consequently, compulsory pilotage is no defence: 
the pilot is only the adviser of the captain. It i^'easy to 
understand this view. But it is difficult to see why it should 
be applied to British vessels, on board of which the pilot 
is supreme. In fact, the British delegates appear to have 
made a strong point of the unfairness which would be pro¬ 
duced by such an application of an inappropriate principle. 
There seems to have been some tendency, however, to barter 
its adoption for a modification of the continental rules in 
respect of the limitation of liability. Such a bargain w^ould 
hardly fulfil the description of a compromise “where the 
principle isn’t given up.” It seems rather to introduce 
one anomaly into English Maritime law on condition that 
another is introduced into that of continental countries. 

Twenty-four States definitely approved the collision con¬ 
vention and also the salvage convention. Pending the 
arrival of April, the work of deliberation will be continued 
by correspondence. 

Appropriation of the North Pole. 

Mr. Hereshoff Bkrtlett, whose striking article on the 
Centralisation of Federal Power, in this Magazine for 
August, 1907, will be remembered by our readers, has been 
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making a sensible comment on the claims advanced by 
alleged discoverers to dispose of the North Pole in favour of 
aj)articular State. A certain conflict of opinion on this 
point appears to have arisen in the press and elsewhere. 
United States explorers have claimed the territory in 
lat. 90° N., on the ground of discovery and “occupation.” 
Canadian authorities set up a theory that the Pole is in 
some way part of the hinterland of Hudson’s Bay. P'or all 
we know, Russia makes a similar contention, and sweeps 
in the Pole as a dependency of Archangel, and Siberia. 

As we pointed out in November, 1907, when writing of 
Spitzbergen, it is difficult to apply the ordinary rules of 
occupation in waste places. The ordinary rules regard 
localities .of which it is possible to make some use: and 
they declare that if the discoverer makes no use whatever 
of them, they lie open to a new-comer. They declare that 
the occupant of a definite district has a right to proceed 
to occupy, within a time which perhaps may be subject to 
some limitation, the territory in the immediate vicinity. 
And probably they must be taken to declare that waste 
land, such as mountains and morasses, w'hich may be use¬ 
ful for the defence of the settlement, are included within 
its limits. But there must be immense tracts lying within 
the boundaries claimed by modern States, on which the 
foot of an explorer has never trodden, and which yet 
would certainly not be open to appropriation by another 
Power. The doctrine of a hinterland, extending to the 
watershed, practically places the whole interior of a con¬ 
tinent in the hands of the nation which controls its 
harbours, and leaves it at liberty to develop it or leave it 
in barbarism as long as it pleases. Such a doctrine has 
never been accepted. It would have bonferred upon Por¬ 
tugal the absolute sovereignty of the* Nyassa district of 
British Central Africa. It cannot avail to exclude the 
world from cultivable land. But desert wastes are in a 
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different position. The steppes of Russia, the deserts of 
China, the peaks of the Himalayas or the Andes, the 
Diridh More of Scotland—are certainly, the objects of 
definite sovereignty, and lie wholly or in part within the 
limits of particular States. 

How far, then, does the principle extend? How far are 
waste places, adjacent to national territory, the property of 
the nation, and how far are they open to a new-comer? 
The question will best be answered by looking at the 
position of the waste borderlands which divide settled 
States. Sometimes these are very extensive; their position 
will at least afford some guidance to a coherent principle. 
Clearly, the policy of nations has been, not to regafd these 
tracts as outside the limits of States, but to divide them 
between the coterminous Powers along the line of the 
watershed. So, in the Pyrenees, where the sovereignty of 
France ends, that of Spain begins. But would this be true 
if no surveyor had ever set up a frontier post there? In¬ 
contestably; the mere fact that a peak was inaccessible 
would not prevent the boundary from being regarded as 
traversing it. A particularly interesting controversy of this 
nature was decided in 1902, between Hungary and Austria 
—the latter Power appearing as guardian or successor 
(whichever metaphpr is preferred) of Poland. In the 
Wfistern Carpathians, in the district known as the Tatra, 
there arc various picturesque tarns, which have now be- 
come favourite tourist resorts. Raised high above the 

f 

Hungarian plains, they are cool in summer; and in winter 
they provide the snow sports which are now in vogue. 
Their precise^ locality becomes important. It was deter¬ 
mined in 1902 by ah arbitral commission, which proceeded 
on a minute exaAiination of the natural features of the 
district., The Penj-deh incident, wdiich so nearly led to 
war with Russia in 1885, arose from a delimitation of a 
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similar nature. So far as the Polar question is one of 
frontier delimitation, Denmark, in virtue of Greenland, 
would appear to be entitled to the actual Pole, as having 
the nearest settlements to it. 

But Mr. Hereshoff Bartlett suggests with force that there 
is and can be no frontier question. The Pole is covered by 
the Arctic Ocean. And though it may be a singular ex¬ 
pression to speak of the Arctic Ocean as the common 
highway of nations, it is undoubted law at the present 
day, that a sea, however remote and unfrequented, is part 
of that highway. Nares, Osborne and others, seem to have 
coasted round the north of Canada: Nordenskiold round 
that of Siberia. So that the probabilities, confirmed by 
the expicyrers’ testimony, are that the Pole lies in water, 
and the Polar district—“ is no man’s land, because it is 
not land.” _ 

The main objection that occurs to one is this. If there 
is water at the Pole, it is certainly frozen water. Is it not 
as much capable of defined delimitation and occupation as 
land ? Mr. Hereshoff Bartlett says the ice is floating: the 
liquid ocean is there, and there is merely a shifting surface 
of ice-floes and ice-bergs which, we may put it, are really 
no more susceptible of occupation than seaweed. They are, 
indeed, in constant eastward motion. That, if it be a fact, 
would go far to remove the difficulty. Gn the contrary sup¬ 
position that the ice is fixed, it seems difficult to say that 
such a solid and firm mass is incapable of appropriation 
because it happens to have the sea under it. If it is .per¬ 
manent and capable of appropriation in fact, it seems 
unnecessary to hold it incapable of appropriation in law. 
Fortunately, the whole matter is of little practical moment. 

Moulis y. Owen. 

This note is headed as above, in order to connect it with 
the discussion of Moulis v. Owen in previous numbers, of this 
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Magazine (Nov. 1906, p. 98; Aug. 1907, p. 468); but it is 
concerned with a more recent case— Saxby v. Fulton (L. *R. 
[1909], 2 K. B. 208). In Moults v. Owm (L. R. [190^], 
I K. B. 750), a bill of exchange was drawn by a domi¬ 
ciled Englishman in Algeria in favour of a domiciled 
Algerian. “The consideration was money lent. In fact, 
the money w'as lent to pay gaming debts incurred in 
Algiers. Darling, J., held that even if the law applicable 
to the bill was the law of England, that law did not forbid 
foreign gaming. The bill was consequently held valid and 
enforceable. The Court of Appeal reversed this decision. 
It was held that the law of England was applicable, and 
that it did forbid foreign gaming. The law of England was 
held applicable as the lex loci solutimiis; and op “general 
principles there might be something to be said for that view. 
But it is strange that no reference was made to the Bills of 
Exchange Act, 1882, s. 72. According to that statute, the 
interpretation of the drawing of a bill “ is determined by the 
law of the place where such contract is made,” and not by 
the law of the place of payment. It may have been thought 
too obvious fo^^ argument that the nullification of a bill for 
illegality is in no sense an “ interpretation ” of it. Westlake 
seems to support the opposite. He deals with the legal 
effect of the contract of acceptance of a bill “on the 
supposition that iq ‘ interpretation * it was intended to 
indlude ‘obligation’” {Private International Law^ s. 329). 
However that may be, the Court of Appeal passed by the 

t _ 

section, and applied English law. So proceeding, they 
found themselves concluded by an old case of Robinson 
V. Bland ([1760], Burr. 1078; W. Bl., 234, 256). It has 
been pointed^ out in these columns that the resemblance 
of Moulis V. Owen to Robinson v. Bland is superficial. In 
the former case one party was a domiciled native of the 
country, in which the bill was drawn in his favour. In the 
latter both parties were transient foreigners. In the one 
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there would have been no remedy on the bill by either 
co’mpeting law. In the other the plaintiff would have a 
remedy if his own law were applied. In Robinson v. Blandf 
Lord Mansfield expressed a dictum that the law decisive of 
the validity of a bill is the law of the place where it is 
payable. He followed up this dictum by saying that it was 
“ unnecessary to consider ” how far the law of the place 
of drawing applied to the bill before the Court: which 
shows what slight weight is to be attached to the dictum. 
It was accepted as of conclusive weight by the Court of 
Appeal in Motilis v. Owen: and the then Master of the 
Rolls was led to cast reflections on the accuracy of the 
report in Kin^ v. Kemp ([1863], 8 L. T. 255), which treated 
the question as still open. The whole Court was apparently 
of opinion that the law of the place of payment governed 
the question, and that that law (the English) treated a bill 
as invalid, if given for gaming, wherever that gaming took 
place, from China to Peru. Moulton, L.J., dissented as to 
the latter proposition, but apparently not as to the former. 

In Saxby v. Fulton, the Court had no .opportunity of 
examining the interesting question as to the proper law 
applicable to a bill of exchange, for no bill was in question. 
It was a simple action for money lent, to which the defence 
was that the loan was for gaming purposes. Bray, J., 
affirmed by Williams, Buckley and Kennedy, L.JJ., field 
that a decision of Lord Lyndhurst {Quarrier v. Colston 
[1842], Ph. 147), was precisely in point, and was not 
affected by Moults v. Owen. In that case Lord Lyndhurst 
decided that money lent abroad to pay gaming debts could 
be recovered. As he was sitting as an appellate judge from 
the judge of first instance in Chancery, his decision ought 
not to be disturbed. And indeed, therb 'could be no reason 
for disturbing it, except on the high and transcendent ground 
of public policy over-riding all ordinary considerations 
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of comity. The loan of money abroad by A. to B. for 
whatever purpose made, must normally be a matter *to 
be regulated by the law of the country where the trans¬ 
action takes place. Once establish that the proper law 
of the loan is the law of Monaco, and it folloWs that, unless 
all comity is disregarded, the contract is free from all consi¬ 
derations of English law. “ Even if that authority {Quarrier 
V. Colston) did not exist, it seems to me that the defendant 
could not succeed,” says Lord Justice Kennedy (p. 234). 

It is, of course, just possible to argue that in Saxby v. Fulton 
the proper law of the contract was English, because of the 
transient nature of the presence of the contractors in Monaco. 
Saxby and Brook (the latter being the defendant’s testator), 
lived in England, but had for years been in the habit of 
travelling in company to Monte Carlo, in the Principality 
in question. The sum in dispute was large—some ^^4,000— 
and consisted of cash advanced when they were staying 
there. The Court appears to have taken judicial notice 
of the fact that gaming is lawful at Monte Carlo; and it 
refused to assume that the law of Monaco was the same 
with regard td gaming as the law of England. But it 
might have been possible to hold on principle that the 
general rule of lex loci contractus did not apply to a loan 
for personal expenses made by one travelling companion 
to another. Quarrier v. Colston stood in the way of this. 
We think it stood in the way beneficially: for the intro¬ 
duction of accidental exceptions to a broad rule is never 
to be encouraged. If Messrs. Saxby and Brook’s contract 
was properly subject to English law, then every Court in 
Europe ought to have applied English law to it. The 
Monogasque OOurt o^ught. And thus we reach the position 
that two foreign visitors contracting in England might in¬ 
voke the English Courts to compose their differences by 
French law. It is far simpler and more satisfactory to 
apply as the primd facie rule in a case like this the law 
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of the place of contract. Not that the lex loci contractus 
ne'ed be laid down as the sole and sufficient rule for all 
cases, which would be an impossible position to maintain; 
but that in a case of a loan of money for personal expenses 
it is a natural Ind convenient one. 

Lex Situs. 

There is a limit to the surprising doctrine of De Ntcols 
V. Curlier (2),^ according to which the ownership of land 
in England w’as held to depend on the effect of French 
law, through the invocation of a tacit settlement created, 
or assumed to be created, by that law for two persons who 
married* when subject to it. It will be remembered that 
the House of Lords, reversing the Court of Appeal, took 
a severely contractual view of marriage, and held that its 
proprietary incidents were settled once and for all at the 
time of the marriage, and could not be varied by a sub¬ 
sequent change of domicile. This doctrine, which reduces 
marriage to a business arrangement, was applied remorse¬ 
lessly by Mr. Justice Kekewich to the case of land. Land 
acquired by the consorts, after their removal to a fresh 
domicile, is sw'cpt into the net of their original matrimonial 
regime, regardless of where it is situated. This is naturally 
inconsistent with the leading principle of land law, that 
questions regarding land must be decided by the law* of 
the land. No one, indeed, would go so far as to say that 
a child could not inherit English land unless its parents 
were married by English law. But any dealings with the 
land itself, must, one would think, be such as the English 
law would recognise, before any effect can be given to them 
in England. A marriage, wherever solemnised, and what¬ 
ever the domicile of the parties, or aw xjxpress settlement 
executed abroad betw'een domiciled foreign parties, could 

1 L. R. [1900], 2 Ch. 410. 


7 . 
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not on principle avail to create rights in land in England 
which would not be created by similar events transpiring 
in England, except so far as De Nicols v. Curlier (2)^ is 
authoritative. The capacity to enter into the transaction 
might, of course, be measured by the personkl law, but the 
nature and effects of the transaction must be estimated by 
the law of the locus» 

In The Bank of Africa Ltd. v. Cohen (L. R. [1909], 
2 Ch. 129), De Nicoh v. Curlier (2) was not referred to. The 
transaction was a hypothecation by a domiciled English wife 
of land in the Transvaal for the benefit of her husband, in 
favour of an English bank. The transaction was held to be 
governed by the lex loci; and it was invalid, because the 
notices avoiding the operation of the SC. Velleianum had 
not been given, in accordance with Roman-Dutch law. If 
the logical deductions from De Nicols v. Curlier had been 
applied, it would naturally have been held that a husband 
marrying since 1882 in England without a settlement, ex¬ 
pects to be able to get the benefit of mortgaging his wife’s 
landed property if he can induce her to carry through the 
transaction. The parties were not even domiciled in the 
Transvaal, and the proper course, according to the earlier 
case, would seem to have been to hold that the law of the 
matrimonial domicile governed dispositions of the consort’s 
larid, wherever situate, and that the hypothecation was good. 
■Certainly, De Nicols v. Curlier turned on a question of who 

f 

was entitled to succeed to land; whilst here there was a 

I 

question of who was entitled to dispose of it. There seems 
to be no substantial difference involved. The right to dis¬ 
pose of land^by will, and the right to dispose of it, inter 
vivosf are not such'alien conceptions. 


The Court of Appeal held that the hypothecation was 
bad. The local law applied. The law of the matrimonial 
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domicile did not. Somewhat curiously, the provisions of 
the Roman-Dutch law, which invalidate such a mortgage 
ui^ess certain notices are given, were treated as affecting 
the' capacity of the would-be mortgagor. Even so, they 
were treated at properly measured by the lex loci, just as 
though a person of twenty were to be treated as minor in 
England for the purpose of sale of land, although he might 
be of age by the law of his domicile. Historically, no doubt, 
the matter is one of capacity. The prohibitions of the SC. 
Velleianum have been whittled away, so that they no longer 
seem to form part of the conditions of a status. They are 
comparable rather to the prohibitions which French law 
denounces against marriage by persons under twenty-five 
without*oliservance of the acie respecUieux. It is always 
questioned whether such slender restrictions which can 
readily be surmounted can really be said to affect the 
capacity at all. 

But if (inconsistently, as wc suggest, with De Nicols v. 
Curlier (2)), the purported mortgage was bad, can the same 
be said of the contract to mortgage ? In Ex parte Pollard 
([1840], Mont. & Ch. 239), a contract to mortgage land in 
Scotland was specifically enforced (which it would not have 
been, in the situs). But the judgment of the Court of 
Appeal in the present case yields the question of the va¬ 
lidity of the contract to the determination of the lex situs. 
As a contract of suretyship, it is equally obnoxious to the 
SC. Velleianum with the mortgage which proceeded upon it. • 
Therefore, the plaintiff bank not only lost their secufity, 
but have no claim for damages. This seems open to ques¬ 
tion. The Transvaal law imposed no absolute bar on the 
transaction, only it had to be carried through, with certain 
formalities. By her contract, the lady'virtually agreed to 
carry it through with those formalities. * If this contract is 
subject to the law of England, she ought to have been de¬ 
creed to perform it. It was, in fact, held that it was subject 
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to the law of the Transvaal: accordingly that it was invalid, 
as not having itself been made with the formalities of*the 
SC. Velleianum. In short, a contract dealing with foreign 
land is to be interpreted, and is to have its operation, accord¬ 
ing to the law of that land: an obviously^just result, but 
one which, to square with Ex parte Pollard, must not be 
taken to extend to procedure and forms of remedy. 

T. B. 

X.—NOTES ON RECENT CASES (ENGLISH). 

N othing is more noticeable in legal literature than 
the continuous shrinkage of Chancery law reporting. 
Formerly in the “authorised” reports three volumes were 
dedicated to Chancery and only two to King’s Bench cases. 
Some years ago the number of volumes was reduced to two, 
and from the way things are going it will soon be possible 
to put all that is worth reporting into one. Meanwhile the 
King’s Bench volumes are growing steadily in size, although 
the reporting^ of nisi prim cases has gone completely—and 
most unfortunately—out of fashion. These phenomena 
may partly be explained by the circumstance that now the 
Chancery Division is largely occupied in deciding mere 
questions of fact on oral evidence, but no doubt it is also 
partly due to the greater discrimination exercised by re¬ 
porters in deciding what should be reported. For instance, 
cases* on the interpretation of wills used to be to the Chan¬ 
cery reporter—where paid by lineage—the sort of gold mine 
that rating and revenue cases are to his King’s Bench 
brother. Now he never reports them unless they actually 
decide something, ‘which is rarely the case. 


One r of the cases reported from the point of view of the 
public overshadows all the rest in interest and importance. 
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It is In re H.'s Settlement^ H. v. H. (L. R. [1900], 2 Ch. 260). 
In‘that case a lady liad a somewhat unruly son. She or 
her advisers struck on the brilliant notion of making him 
a ward of Chancery, and so being able to threaten him 
with prison ifihe did anything to which his mother ob¬ 
jected. To give the Court jurisdiction the lady settled 
;^ioo on him. Soon afterwards the son did something his 
mother strongly objected to—he married, and he was 
promptly sent to gaol. Not only so, but the young lady 
whom he married, and who knew nothing of his being a 
ward of Chancery, was apparently w'ithin an ace of being 
sent to gaol too. The whole proceedings took place in 
camera^ and it is only with the judge’s permission that the 
world has,learnt anything about them. 

There can, of course, be no question as to the jurisdiction 
of the Court over its wards. Such jurisdiction, however, 
w'as originally assumed for the purpose of protecting the 
ward’s property—so much so, that till this day, it does not 
exist, except the minor has property. Here it is being 
used to give a mother power in effect over her son, which 
the law does not give her. Now that Mrs. H. has shown 
the way, every parent who is on bad terms with his children 
can settle a few pounds on them, make them w'ards, and 
hold out the prospect of gaol in case of any act of dis¬ 
obedience. This may be very desirable, but if it is to,‘be 
introduced, it had better come from the Legislature than, 
from the decision in camera of a Chancery judge. 

But it is not merely a question of parent and child. 
Anybody may settle money on a minor and^ make him a 
ward of Chancery, and then, as next friend, exercise a form 
of despotism over him. And it is noi» merely the minor 
who is liable to be affected. Warrington, J., expressly laid it 
down {see p. 264), that ignorance that the boy was a ward 
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of Court did not make the young lady’s marriage to him 
any the less a contempt of Court. This, no doubt, is So. 
But as shown by Herbert's Case^ 3 P. Wms. ii5i where 
the rule is laid down, it is so only because there is no 
other way of protecting a wealthy minor ftom being en¬ 
trapped into marriage (and see per Chitty, J., in Metropolitan 
Music Hall Co. v. Lake^ 58 L. J. Ch. 513). Here the rule 
was being called into operation simply because the minor’s 
mother objected to his marriage. All the wealth he was 
entitled to she herself had conferred on him, for the very 
purpose of being able to set the rule in force against him 
and the lady. Fortunately, his lordship drew the line at 
imprisoning the lady for marrying the “young heir.’’ But 
other judges may not be so squeamish. The, generous 
way in which the Chancery Courts sent persons to gaol 
for interfering with the course of justice where no harm 
was done and none intended—which was denounced by 
Lord Russell of Killowcn in Reg. v. Payne (L. R. [i8g6], 
I Q. B. 577),—is rather an uncomfortable precedent. Such 
committals took place, too, in open Court; when the judges 
are sitting in camera and therefore free from all criticism, it 
is not to be expected that they will be less inclined to assert 
their powers. 

Most of the other cases reported are very useful but not 
exciting. Thus, in hi re Brockman (L. R. [1909], 2 Ch. 170), 
the right of a client to have his solicitor’s bill taxed is clearly 
set out. If he brings it in for taxation within one month from 
delivery, that right is absolute. If he brings it in after that 
date, the Court may impose conditions; but a submission to 
pay is not an ordinary condition, and when it is inserted—if 
the client does not ask for delivery of his papers—it should 
be merely a submission to pay what is payable, not what is 
due. In other words, while the Court will not help a client 
to get t}ack his papers unless he pays all costs, whether 
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Statute barred or not, where he merely asks for taxation the 
Court must grant it if he is willing to pay all that can be 
recovered from him. 

A strange - incident occurred in In re Lord Chesham's 
Settlement (L. R. [igog],. 2 Ch. 32g). That was a case on 
the construction of a settlement of certain chattels to attend 
the inheritance as heirlooms. The case was heard by 
Eve, J., who held that the chattels vested absolutely in a 
tenant-in-tail who died before his father, the life tenant. 
The Court of Appeal over-ruled this. The strange incident 
was that the very same point on the very same settlement 
had been decided in the very same way by Chitty, J., some 
twenty years ago {In re Lord Chcsham, L. R. [1886], 31 
Ch. D. 46I6), and this was noticed by nobody till Farwell, 
L.J., drew attention to it in the Court of Appeal. 

Two rather peculiar points upon married women’s wills 
were decided in Li re Harris, Leacroft v. Harris (L. R. 
[igog], 2 Ch. 206) and In re Illingioorth, Bevir v. Armstrong 
(L. R. [igog], 2 Ch. 2g7). In the former, Parker, J., held 
that where a married woman’s will would have passed 
property had it been her separate estate, it will, when the 
property belongs to another person, put that person to his 
election if the will confers benefits on him. In the latter, 
Eve, J., held that an appointment v^as made “ during 
coverture ” when it was exercised by a will made by ’fhe 
donee during marriage, although the donee became a widow 
before her death brought the will into operation. 

J. A. S. 

Slander is doubtless coeval with rudimentary speech, and 
it has survived to impart a relished spice to sbeial converse 
to-day. It has the further claim to approbation, that when 
imparted to two or three gathered together without the 
presence of the maligned object, it is less a stirhulus to 
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rough and imincdiate objection than if the words of depre¬ 
ciation were submitted to him personally. When the art 
of writing enlarged into libel, this propensity ad infamiam 
cujuspiam edere, the Courts were so frequently occupied 
with it, that it is amazing to find that the liw affecting it 
is still floundering in elementary definition. Jones v. Hulton 
& Co. (L. R. [1909], 2 K. B. 444), is the illustration. The 
Lord Chief Justice holds that in an action for libel it is 
immaterial that the defendant did not intend to refer to 
the plaintiff; and that the jury are to find in favour of the 
plaintiff if they are of opinion that the disparaging words 
are understood by his friends to refer to him. Farwell, L.J., 
refines upon this, and dissects “ intention ” into that which 
is in the writer’s mind, and that which is expressed, in the 
words the writer uses as interpreted by persons who know 
the plaintiff. The view of both these learned judges seems 
to be that the writer’s intention to refer to the plaintiff does 
not come under consideration; that the writer or publisher 
may fall under liability even though he was unaware that 
any person of the name of the plaintiff existed; and, that 
the question of the person to whom a libel refers is for the 
juiy on the evidence. Well-established cases accord with 
this opinion. But Fletcher Moulton, L.J., is vigorously and 
unflatteringly opposed to these views of his brothers on the 
bench, and, in a judgment of eighteen and a-half pages, 
holds that the inte'ntion of the writer to refer to the 

r 

plaintiff is the critical issue; that this is inevitable by the 
pleadings; that ‘‘an unintentional libel is as impossible in 
English law as an honest fraud ”; that the judgment of 
Channell, J., in the Court below, which had just been 
referred to by the Lord Chief Justice as being in “clear 
and correct language,” is a “ most remarkable ruling ’’; 
and, that the principle that a man must be held re¬ 
sponsible for the ordinary meaning of his words does not 
apply where the cause of action depends on intention. 
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It is well that Howes v. Bishop (L. R. [1909], 2 K. B. 390) 
emphatically follows Barron v. Willis (L. R. [1899], 2 Ch. 
578) in decidin" that, in a case of voluntary gifts between 
husband and wife, the equity rule established by Hnguenin 
V. Baseley ([i#07], 14 Ves. 273) does not apply, for the 
contrary opinion has been held in distinguished quarters. 
In White and Tudor (7th Edition, 1897) stated that 

husband and wife come under the doctrine “ that when a 
relation of confidence is shown to exist from the position 
of the parties, the law presumes tliat the gift was the effect 
of influence induced by those relations and the burden lies 
on the donee to show that the donor had independent 
advice or adopted the transaction after the influence was 
removed.’’ Possibly this view was founded on Lord 
Penzance’s judgment in Parfitt v. Lawless (L. R. [1872], 
2 P. & D. 462), in wliicli man and wife are specifically 
mentioned as falling within the doctrine. It is from a 
tender feeling tow-ards his lordship, perhaps, that the Court 
now suggest that he “made a slip’’ in this illustration, but 
the judgment reads as if he was expressing his deliberate 
view. However, it may now be accepted as^an established 
rule that in such gifts the burden of proof will be on “ the 
party who impugns the instrument and not on the party 
who supports it.” 

Ever since Pettit v. Lodge and Harper (L. R. [19478], 
I K. B. 744), noted in Vol. XXXIII, No. 349, p. 472, of the. 
Law Magazine and Review, the Courts have enforced strict 
compliance with the Bills of Sale Acts. In Smith v. White- 
man (L. R. [1909], 2 K. B. 437), the sequence of proof by 
which a bill of sale was pronounced to be void is more than 
usually clear and direct. The pertinent point of the case is, 
that before the instrument was prepared*a printed notice of 
a condition of defeasance on which the transaction would 
be carried out was handed to the grantor. Sect. 7 of the 
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Act of 1882 enumerates the grounds on which personal 
chattels are liable to be seized by the grantee. The condi¬ 
tion is not one of these, and therefore the .goods could not 
be seized. Sect. 8 requires every Bill to be registered, 
under penalty that it shall be deemed frauduldbt and void as 
regards the personal chattels comprised in it; and sect. 10 
enacts that any defeasance condition not in the body of the 
bill is to be deemed part of it, and unless before registration 
it is written on the same paper that the bill is, the registra¬ 
tion is void. The defeasance condition was not on any part 
of the bill, and therefore the registration was void; and 
therefore, again, under sect. 8 the bill itself was void, and 
the sixty per cent, which the grantee hoped to enforce was 
gone also. 


An agent has exceptional privileges, founded on the 
course of business, and in some cases is enabled to pursue 
, a remedy in contradiction to his written contract. Harper 
& Co. v. Vif^ers Bros. (L. R. [1909], 2 K. B. 549), illustrates 
this in a very complete manner. The plaintiffs, as agents for 
owners of an un-named ship, contracted with the defendants 
to bring at a certain rate, “ with a brokerage of five per 
cent.,” a cargo from abroad to England. Then the plaintiffs, 
as agents for the defendants, entered into a charter-party 
with the agent of a foreign shipowner to bring the cargo 
over, at a lower rate; the agent allowing the plaintiffs half 
his commission. So that in fact, the plaintiffs, when they 
entered* into the first contract, had no footing to support it. 
As agents for a person who, as far as they and their under¬ 
taking were concerned, was non-existent, they contracted 
with the defendants; and then announcing the defendants 
as their principals, • they made a charter-party on their 
behalf. So far, the r plaintiffs stood to gain the difference 
between the two freightage rates, plus a brokerage from 
the defendants of five per cent, on the higher rate, and 
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plus half the commission of the agent of the foreign ship¬ 
owner on the lower rate. But the question was raised 
whether they could, in contradiction of their own contract, 
sue the defendants, or whether the defendants were not 
entitled to tffe lower rate of the charter made in their 
name as principals. It was held that the plaintiffs W'erc 
entitled to succeed. Of course the defendants were in no 
worse position by the decision than they were willing to 
occupy when they contracted with the plaintiffs. But, it 
may be doubted whether the plaintiffs, having recovered as 
principals, were entitled to their brokerage. However, the 
judge, on the ground that the contracts of the plaintiffs 
were “an entire misrepresentation of the true state of 
things,.” refused them costs. The case exhibits a way 
they have in the City. 


The Court of Appeal have confirmed three cases already 
noted in the Law Magazine and Review, viz.. Read v. Price , 
(reported on appeal in L. R. [1909], 2 K. B. 724, and noted 
in Vol. XXXIV, No. 353, p. 480); County of Durham Elec¬ 
trical Power Distribution Co. v. Inland Revenue Commissioners 
(reported on appeal in L. R. [1909], 2 K. B. 604, and noted 
in Vol. XXXIV, No. 353, p. 482); and Hertfordshire County 
Council V. Great Eastern Railway (reported on appeal in L. R. 
[1909], 2 K. B. 403, and noted in Vol. XXXIV, No. 352, 

’ T. J. 6. 


SCOTCH CASES. 

In Barry Limited v. Edinburgh Cork Company (46 S. L. R. 
751)* two important and well-established principles of the 
law of contract were placed in apparent opposition. It 
cannot be doubted that a consensual contract, such as sale, 
can be fully established by word of mouth alone; but in 
this case a writing followed which the defenders maintained 
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must be taken to be the only record of the contract, or, 
as they put it, the proposed contract. It was argued few 
the defenders that the fact of a writing having been handed 
by one of the parties to the other at the interview at which, 
according to the pursuers, the verbal contra&t of sale was 
concluded, took the sale out of the category of a verbal one, 
and necessarily confined the proof to what was contained 
in the writing. No evidence, it was said, could be permitted 
of previous verbal communings, and as the writing took the 
form of an offer which was taken away by the recipient, but 
not formally accepted in writing, it was maintained by the 
grantor that no contract had been concluded, and that there 
was therefore no breach to found an action of damages. 

The Court found that the contract had been established 

« 

verbally, and that the writing was merely employed to 
give emphasis to some of its leading features. In giving 
judgment Lord M'Laren said :—“ There have been many 
. alterations by statute on the details of the law of sale, but 
not on the principle that sale is a consensual contract and 
may be proved by any evidence showing that the parties 
entered into a bargain. I should be against any attempt to 
throw contracts of sale into categories and to say, that if a 
particular bargain does not fall into one of these the parties 
are to be held to be only in negotiation.” Although it does 
not seem to have been referred to, either in argument or 
judgpient, attention may be called to the provision in sect. 3 
of the Sale of Goods Act 1893, that “a contract of sale 
may be'made .... partly in writing and partly by word 
of mouth.”_ 

We commented in the May number of this magazine 
upon the extraordinary number of cases recently before the 
Scottish Courts depending on the interpretation of “ chari¬ 
table purpose ” in a* testamentary settlement (Vol. XXXIV, 
p. 344). .Two others now fall to be added to the list. In 
M‘Cofittochie's Trustees v. M*Comwchie (46 S. L. R. 707), the 
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words of the testator imported a division of the residue of 
His estate among “ such educational charitable and religious 
purposes within the city of Aberdeen,” as his trustee should 
“select to be the recipients thereof.” Contrary to the 
general tendency exhibited in the previous decisions to give 
effect to the testator’s intentions, the Second Division in 
this case did not feel itself at liberty to disregard the ruling 
of the House of Lords as to the vagueness and uncertainty 
of the words “educational” and “religious.” The judges 
therefore set aside an ingenious argument that the testator 
intended to benefit one class and one class only, viz,^ 
those organisations which were at once educational, chari¬ 
table and religious. It was held that under the words as 
they StQod there was nothing to prevent the trustee 
benefiting a religious body or an educational body 
without attempting to show that it was also a charitable 
body. Lord Low came to this decision “ with much 
hesitation and with some regret ”—a regret with which* 
wo sincerely sympathise. 


In the other case—that of Mackinnon's 'JL'rmtces v. Mac- 
kinnon (46 S. L. R. 792)—the words were “ such charitable 
or philanthropic institutions” as the trustees might select. 
The First Division in this case had no difficulty in sus¬ 
taining the bequest on the same jjrounds as in Hay*s 
Trustees v. Baillie ([igo8], S. C. 1224), and Paterson's 
Trustees v. Paterson ([1909], S. C. 485), both referred to 
in our previous notice (Vol. XXXIV, p. 344). The word 
“ philanthropic ” was held to be merely exegetical of 
“charitable,” and capable of being treated as a synonym¬ 
ous expression. In this case the Inner Hoijse reversed the 
judgment of Lord Johnston (OrdinarJ^), who was also Lord 
Ordinary in Hay's Trustees' case, whe^ef the judgment then 
under review was also reversed. In the Lord Ordinary’s 
note to his Interlocutor in the case now under review, he 
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accepted the ruling of the higher Court in Hay^s Trustees* 
case, and stated that he was now satisfied his previous 
judgment had been erroneous. He, however, distinguishe,d 
between that case and the present, and was unable to hold 
that “philanthropic” was either “an alternative for or 
exegetical of ‘ charitable.’ ” The First Division, as has 
been shown, found themselves able to go this length. 

Whinney v. Gulf Line Limited (46 S. L. R. 497), related to 
a claim for registration of a transfer of shares, which was 
resisted by the directors of the company, on the ground that 
the transferor was due the company certain sums in respect 
of arrears of calls on other shares standing in his name. 
While correspondence was passing between the res^iective 
parties and their solicitors, the Gulf Line Limited called a 
meeting of the company to pass a resolution altering the 
articles of association so as to give the company a lien on 
all shares held by the members, whether fully paid or not. 
Thereafter the directors founded on the amended article, 
and continued their refusal to register the transfer previously 
presented to them. They maintained that alterations of the 
articles of association must be held to have come into force 
when the company was formed, and founded upon sect. 50 
of the Companies Act 1862; Andrews v. Gas Meter Company 
(L. R. [1897], I Ch.,361); Allen v. Gold Reefs of West Africa 
Limited (L. R. [1900], i Ch. 656). It was said that the 
petitioner here was not a distinct and different person from 
the transferor, and was therefore subject to the same lia¬ 
bility. Further, it was argued that a transferee did not 
become a shareholder till he was entered on the register, 
and in accepting a transfer took the risk of alteration in the 
articles of association before registration— Pepe v. City and 
Suburban Permaneni ^Building Society (L. R. [1893], 2 Ch. 
311) : MQir v. Duff & Company ([1900], 2 F. 1265), per 
Lord Trayner, at p. 1272. The Court ordered the register 
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of the company to be rectified so as to give effect to the 
trJlnsfer. The judgment proceeded on the ground that the 
transfer was a fair and open one, without any collusion, and 
that the law unrepresented by the company’s counsel would 
lead to the most inequitable results. 

The point in Stewart v. Williavison (46 S. L. R. 918), 
was whether a provision in a lease as to a valuation of 
sheep stock, at the e-xpiry of the tenancy, was to be con¬ 
sidered an arbitration under the Agricultural Holdings 
(Scotland) Act 1908. In the event of the Act being held 
applicable, the procedure was simplified by the compulsory 
introduction of a single arbiter instead of two arbiters and 
an pversman. It was argued against the application of 
the Act, that the valuation provided for in the lease was 
not an arbitration. A valuation was a method of avoiding 
disputes, while an arbitration was a means of determining 
disputes already in existence. The Sheriff-substitute gave 
effect to this distinction but the First Division reversed. 
The Lord President admitted that such a distinction had 
been drawn, but was of opinion that “ decisions on a 
question whether a case did or did not fall under the 
English Common Law Procedure Act of 1854 were not 
authoritative in regard to the interpretation of an Act of 
Parliament dealing with Scottish Agriculture in 1908.” “ It 

is of no consequence,” said Lord Kinfiear, “whether two 
persons are in controversy as to liability to pay or as to 
the amount to be paid. In either case there is a dispute 
which must be settled in one way or another.” 

Some interesting opinions were delivered in Williamson 
V. Meikle (46 S. L. R. 915), on wrongful indention in the 
use of a trade name. It was practically conceded that in 
this case there was no wrongful intention, but it was main¬ 
tained that there had been wrong in fact, in rospect of 
which the pursuer was entitled to the remedy of interdict. 
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The managing director of the “ Kelvindale Chemical Com¬ 
pany” severed his connection with that company and 
started a similar business in the same neighbourhood under 

I 

the name of the “ Kelvinside Chemical Company.” The 
evidence led went to show that the siniilarity of the 
names had led to inconvenience through misdirection of 
correspondence, but the Court held that the pursuer, who 
sought interdict, had failed to establish that the name 
chosen by the defender was calculated to mislead his cus¬ 
tomers or to divert his business. Tbe Sherilf-substitute, 
before whom the case first came, and afterw'ards the Sheriff 
on appeal, granted the interdict, but the Court recalled. 
Lord Skerrington said:—“ It is trite law that, apart from 
statute, there can be no right of exclusive property in a 
name, either a name under which a trader carries on his 
business or a name which he chooses to apply to his goods. 
The remedy which the law gives to a person who has used 
a particular name in trade is, that he is entitled to prevent 
others from using the same name in such a way as is likely 
to mislead the public into thinking that the business or the 
goods so described, is or are the business or the goods of 
the pursuer.” 

The Companies (Consolidation) Act 1908 provides 
(sect. 278), that “ where a limited company is plaintiff or 
puesuer in any action or other legal proceeding, any judge 
.having jurisdiction in the matter may, if it appears by 
credible testimony that there is reason to believe that the 
company will be unable to pay the costs of the defendant 
if successful in his defence, require sufficient security to be 
given for tho^e costs, and may stay all proceedings until 
the security is giv6n.” This provision is practically the 
same as that in s^ot. 69 of the Companies Act 1862, which 
is now repealed. It may be noted, that although, since the 
date of. the Act of 1862, the section has been frequently 



NOTES ON RECENT CASES (SCOTCH). . II3 

applied against plaintiffs in England, there was, until now, 
no reported case of a similar judgment in Scotland. The 
case now referred to is New Mining and Exploring Syndicate 
Limited v. Chal^ters (46 S. L. R. 1002). In point of fact, the 
earlier case of Horn v. Taiigyes ([igo6], 8 F. 475), involved 
exactly the same question, and the same judgment was 
given, but the report only deals with a preliminary finding 
as to the competency of the appeal from the Sheriff Court 
to the Court of Session. It is not to be assumed, however, 
that prior to 1906 the statutory provision was never brought 
before the Scottish Courts. On the contrary, the section 
was frequently pleaded, but, chiefly on account of the exist¬ 
ence of counter-claims (rendering it difficult to say which 
party was« pursuer and which defender), no practical appli¬ 
cation ensued. The provision itself is a very necessary 
protection to defenders who are sued by an impecunious 
limited company. In many cases wealthy directors launch 
an expensive litigation on very doubtful grounds against a ' 
defender who, if he is successful, will never recover a 
farthing of his costs. A trustee in bankruptcy has personal 
responsibility and proceeds with caution, *but a limited 
company with no assets is a mere puppet to be worked at 
will, and without risk to the individual wire-pullers. 

The extent to which the public is entitled to protection 
against danger arising from dangerous machines or 'iin- 
fenced localities was considered in Reilly v. Greenfield Coat 
and Brick Company, Limited (46 S. L. R. 962). We, had 
occasion lately to refer to this subject in connection with 
other cases (Vol. XXXIV, p. 220), but as the authorities 
were reviewed at considerable length in this case, the 
general result may be again referred to. The accident 
which gave rise to the action was caused by a series of 
miners’ hutches running on a tram line at a point where it 
crossed a cart road. The tram line was a double lifie about 

8 . 
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six feet wide, worked by an endless wire rope with hutches 
attached at intervals of forty yards, kept going more or less 
continuously at a rate of about three mileS an hour. The 
line was unfenced and crossed the road on ^he level. The 
road had been used by the public for at least fourteen years 
either of right or by tolerance. This action was brought 
for damages for the death of the pursuer’s son, aged about 
four years, who was killed by one of the hutches. It was 
held that as the hutches were not under the direct control 
of anyone, but travelled, so to speak, automatically, the 
tramway was a dangerous machine, placing the defenders 
under duty to the public to take precautions against its 
injuring anyone. 

In the course of his judgment the Lord President said: 
“ The foundation of this class of case is relationship of duty. 
A relationship of duty may be to cverybod)' or it may be to 
a limited class of persons, and that will arise from the 
circumstances. A man who sends out, by the hands of an 
unskilled messenger, a loaded gun, has really got a duty to 
everybody, which in the case I am putting he has neglected. 
A man, on the'other hand, who quite lawfully upon his own 
premises ma}^ have dangerous holes into which a person 
may tumble, has no duty to the world in general, but he 
has a duty to those persons whom he invites upon his 
premises or allows to go there upon ordinary business 
avocations. ... I think some confusion of thought arises 
from the use of the word ‘ dangerous.’ A thing ma}’ be 
danggrous at one time and not at another.” As a reductio 
ad absurdum his lordship instances a proprietor or occupier 
who has a pebble on ground to which other people are 
admitted. “The pebble in one sense can hurt nobody; 
but if a small child takes up the pebble and swallows it, the 
pebble will be an eldhient of danger to that child. Nobody 
would bfi so absurd as to suppose that there could possibly 
be an action of damages against the proprietor. Again, let 
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US take the case of artificial or ornamental water, as in 
l^astie V. The Magistrates of Editibur^h [1907], S. C. Ii02, 
jyhere we held that there was no relevant averment of want 
of duty agaity>t the magistrates. That was not such an 
extreme case as the pebble, because one might fairly say, 
using ordinary language, that there was some element of 
danger in the pond. Then, third and lastly, you get into the 
other class of things where the thing is actually dangerous 
in itself—that is to say, where there is what I niay call 
active danger in it, such as the case of the loaded gun, 
poison, or fire.” 

The element in this case which carried most weight with 
the Court, was that the haulage of the hutches was auto-; 
maticT and when once set in motion in the morning had no 
special supervision until it was stopped at night. There 
was no person in charge as in the case of a locomotive, the 
driver of which, if he saw the line encumbered by somebody, 
would take care not to drive over him. “ If you put a« 
machine of that sort in a place where you know the public 
generally are going to be, you must take precautions to try 
to prevent them from falling victims.” • R. B. 


IRISH CASES. 

There is a distinction between “reportable” cases and 
“ notable ” cases. Not many in the Ijfet quarter’s numbers 
of the Irish Reports come properly under the latter class. 
Deducting those which deal with purely Irish statutes and 
practice, and which therefore are not very suitable for the 
pages of the Law Magazine, the residue is not large. 

In re Adair ([1909], 1 Ir. R. 311), is a caiic upon a point 
which has already several times come up for decision—the 
effect of a condition in a settlement intended to secure the 
personal residence of a tenant for life in the mansjion-house 
on the settled estate. The settlement here provided that 
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every person who should become actually entitled as tenant 
for life should, for at least six months in each year, dwell 
and reside in, and keep in good order and condition, the 
mansion-house on the settled lands; and if -^ny person so 
entitled should “ refuse or neglect ” to dwell or reside, the 
limitation to the use of such person should determine and 
become void. The actual tenant for life was an officer in 
the Royal Marines, and as such was liable for service 
abroad. He proposed to sell part of the lands to tenants 
under the Land Purchase Acts, and the first question was, 
whether by so doing he would incur risk of forfeiture. 
This question was readily answered in the negative; a 
person entitled to sell under the Settled Land Acts can 
sell under the Land Purchase Acts, and it has been held 
that such a fetter is void so far as regards a sale under the 
Settled Land Acts {In rc Richardson, L. R. [1904], 2 Ch. 
377), although it is valid until such sale {In re Trcnchard, 
«L. R. [1902], I Ch. 378). It was further decided—and this 
does not seem so completely covered by previous authority— 
that absence from home on military or naval duty would 
not be “refusal'Or neglect” within the meaning of the con¬ 
dition. This is partly on grounds of public policy. 

Rodgers v. Houston ([1909], i Ir. R. 319), is a case on the 
sometimes difficult subject of implying equitable limitations. 
A settlor conveyed Tand to trustees, to hold in trust for 
named persons as tenants in common. There were no 
words of limitation of the respective estates of the persons 
named. The Court (Wylie, J.) held that it was at liberty 
to look at the intention of the settlor as evidenced by the 
whole deed. Finding in it sufficient indication of intention 
to that effect, *the persons named were held entitled to 
equitable estates in,fee simple. It is perhaps superfluous 
to point out that this is one of the matters which prove, 
in spite df the so-called “ fusion ” of law and equity, that 
there are*^ still substantial distinctions between legal and 
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equitable estates. You cannot imply legal limitations in 
this way; a suit for the rectification of the deed would 
J)e necessary. Nor can it be done even in regard to 
equitable linrytations, unless an intention can be found 
expressed^ or sufficiently shown on the face of the deed. 
From the purely Irish point of view, the decision is note¬ 
worthy as a refusal to follow Meyler v. Meyler (ii L. R. Ir. 
522), and a preference of In re Tringhani's Trusts (L. R. 
[1904], 2 Ch. 487). 

Wills V. Wills ([1909], I Ir. R. 268) is another of the 
unending instances of conflict in judicial opinion on the 
construction of a will. A testator had two classes of 
lands*; first, settled lands, limited to himself for life, with 
remainder to his first and other sons in tail male, with 
remainder to himself in fee: and secondly, unsettled lands. 
Arrears of rent were due at the time of his death in respect 
of both. His will gave to his eldest son, absolutely, all his* 
real and chattel real property, whether in possession, rever¬ 
sion, remainder, or expectancy, or over which he had power 
of disposition, together with all rents and# arrears of rent 
due thereout at the time of his death. There was a direc¬ 
tion that all outgoings charged thereon or payable thereout 
at his death should be paid out of such rents. Then fol¬ 
lowed a gift of all property not disposed of in trust for his 
children generally. The Master of the Rolls, and* one 
member of the Court of Appeal, held that the gift of rent 
and arrears of rent to the eldest son must be confined to 
the unsettled lands; tha other two members of the Court 
of Appeal held the eldest son entitled to the rents and 
arrears out of both the settled and unsettjed lands. The 
principal difficulty is, of course,’ to' find what the words 
“due thereout “ refer to; probably the? hiajority of the Court 
of Appeal were right in giving these words, occurring in so 
general a gift, the widest possible construction. • 

J. S. B. • 
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Kebtetoe. 

[short notices do not preclude reviews‘at greater 

LENGTH IN SUBSEQUENT ISSUES.] ^ 

Tfie Laws of England. Vols. VI, VII, and VIII. By the 
Right Hon. the Earl of Halsbury and other lawyers. London: 
Butterworth & Co. 1909. 

It will no doubt be noticed that these volumes seem to appear 
a little prematurely, as Vol. V has not yet been issued; but this is 
accounted for by the delay which has been cau.sed in the production 
of that volume, which is entirely devoted to Company law, by the 
fact of the Companies Consolidation Act not having received the 
Royal Assent till the 21st December last. The sixth volume only 
contains two headings and part of a third. They are, Cormpulsory 
Purchase of I.and and Compensation; Conflict of Laws; and Consti¬ 
tutional History, Parts I—V. The title on (Compulsory Purchase 
of Land and Compcn.sation has been contributed by the Lord Chief 
Justice and Mr. C. E. Allan and covers about 175 pages, and is, as 
might be expected, a thorough compendium of the law. The atten¬ 
tion of the Chancellor of the Exchecpier might perhaps be directed 
to the statement that questions of considerable difficulty have arisen 
as to what are mibes and minerals. For the title Conflict of Laws 
we are indebted to Sir Thomas Raleigh, Mr. Maurice L. Gwyer, Mr. 
W. A. Greene, and Mr. J. I.. Brierly. It occupies 130 pages, and is 
divided into eleven parts, of which perhaps the most important is 
that dealing with Husband and Wife. The nature of the subject is 
rather a difficult one to’ define, and it is stated to consist “ of the 
rules a'dopted by the English Courts for determining, first, the limits 
of' their own jurisdiction in disputes which either wholly or in part 
arise al^road, or at least in connection with foreign transactions; 
and, secondly, if the matter falls within their jurisdiction, the law, 
whether English or foreign, which in the circumstance of the case it 
becomes their duty to apply.” The many difficult questions con¬ 
nected with marriage and divorce are treated with care and caution, 
and it is somewhat disturbing to notice how many doubtful points 
there are. The last 190 pages of this volume and the first 277 pages 
of the severtfh volume are taken up with the very important subject 
of Constitutional law. The contributors to this are Mr. W. S. 
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Holdsworth, Mr. E. Wavell Ridges, Mr. Meryon White-Whjton, and 
Mr. A. Hildesheinier. Constitutional law is perhaps rather too wide 
a description of the subject matter of the title, as there are very 
lhany important Constitutional questions which are not touched on, 
and will have tc^be sought for under such titles as Parliament, etc. 
The present title deals mostly with the powers and position of the 
Crown, its relations to the Executive, and its Hereditary and Private 
Revenues. The rest of Volume VII is given to the two titles Con¬ 
tempt of Court and Contract. I'he former is the work of Master J. 
C. Fox, and the second title, which of course deals with its important 
subject in a somewhat general way, is contributed by Mr. H. F. 
Manisty, K.C., Mr. J. A. Johnston, Mr. A. Robinson, Mr. W. 
liowstead, and Mr. M. R. Emanuel. Wherever we have consulted 
it we have found the law clearly and we believe accurately laid 
down. We may in passing call attention to the opinion expres.sed 
on ont rnuch-mooted point. “The question whether a letter of 
acceptance can be anticipated by telegram or by any other means of 
communication, and revoked before it reaches the person who made 
the offer, has never been expressly decided by the English Courts. 
On principle, it is submitted that a letter of acceptance which has 
been anticipated in this manner is not binding upon the person by* 
whom it was sent.” I’he eighth volume has five titles. The first of 
these—Copyholds- is one of considerable importance. It fills over 
130 pages, and is written by Mr. A. R. Ii^pen, K.C., and 
Mr. R. Leigh Ramsbotham. Copyright and Literary Property 
is by Mr. A. R. ingpen, K.C., and Mr. Harold Hardy. Mr. 
J. Brooke Little has contributed the article on Ojroners single- 
handed. Corporations is by Mr. O. L. Leigh’Clare and Mr. 
R. Leigh Ramsbotham; and the longest ayticle—County Courts— 
which covers nearly 300 pages, is contributed by His Honour 
Judge Woodfall and Mr. 10 . II. Tindal Atkin.son, assisted by 
Mr. H. L. Ornisby, Mr. II. L. 'I'ebbs, and Mr. S. 10 .* Pocock. 
All these articles seem to us to well uphold the high standard 
set in the preceding volume.s, and to give excellent compendiums 
of the law up to a remarkably recent date. For instance, in 
Volume VIII, which was published at the end tof June last, the 
law is stated to be as at June 2nd. ^V^e shall look forward with 
much interest to the next volume, whertj* the highly-important 
subject of Criminal I^w and Procedure is to be treated by so 
competent an authority as the Common Sergeant, witfi other ex¬ 
perienced lawyers. 
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The Rhodian Sea Law, Edited from the. Manuscripts by Waiter 
Ashburner. Oxford: The Clarendon Press. 1909. • 

c 

For a minute and exhaustive study like this th,e Author must be 
at once a competent Roman lawyer, and a competent Byzantine 
scholar. Mr. Ashburner is obviously both, and •his edition will* 
probably be the final one. The subject is an important one, as the 
Lex Rhodia is the basis of the whole modern law of jettison and 
general average. The work consists of an introduction, an apparatus 
criticus of manuscripts and of printed editions, from 1561 downwards, 
and a translation with notes. The actual text is meagre, how much 
so appears from the pagination (pp. ccxciii, 132). But the law acted 
as a rough and ready measure of justice at a time when Greek sailors 
were wont to steal the passengers’ shirts. The regulations as to the 
bedding and food to be supplied to the forecastle are—except as 
to wine—a forecast of modern Board of Trade rules. The captain 
was more autocratic than at present, and could inflict severe c'brporal 
punishment, possibly even the rack, though there is some doubt as to 
this. He had generally some share in the adventure. Cutting the 
painter was a delict falling under the Lex Aquilia. It is interesting 
to note that a charter-party must have been in writing. Some 
‘unfamiliar terms are used in this strange link between ancient and 
modern Commercial law, e. columna for a partnership; commenda, 
an advance to a trader; mudua^ a convoy; and cariti^ the twenty 
four parts into which the ownership of a vessel was divided. When 
the twenty-four parts became the modern sixty-four Mr. Ashburner 
does not inform us. 

Fourth Edition. Lely and Aggs' Agricultural Holdings. By 
W. Hanburv AfJGS, M.A., U..M. London : Butterworth & Co. 
igo0/ 

■ Mr. Aggs treats in this work a large number of statutes affecting 

• _ 

agriculture. These, printed at length, are some thirty-five in number, 
and he has certainly brought them together in a convenient form 
“ for the use of landlords, tenants, land agents and their advisers.” 
The two most important statutes treated on are, of course, the 
Agricultural Holdings the Small Holdings and 

Allotments Act 190JS, Iput there are many other statutes set out and 
explained on such sul^jects as Distress, Game, Wild Birds, &c. 
The Agricgaltural Holdings Act rgo8 repealed, as far ds regards 
England, the Agricultural Holdings Act 1906, the Agricultural 
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Holdings Act 1890, aiyl the Agricultural Holdings Act 1883, but 
Ke-enacts and consolidates their provisions with some important 
alterations. Perhaps the most important of these are (i) that all 
Questions referred to Arbitration must be determined by a single 
‘arbitrator; (2)*Compensation can be received for damage caused 
by game. The first alteration is, as the Author points out in some 
detail, likely to prove unsatisfactory in many instances; and he gives 
a remarkable and closely reasoned note showing the great difficulties 
in fairly assessing the injury caused by game, and the eminent 
qualifications an arbitrator must possess to be able satisfactorily to 
do so. Mr. Aggs’ notes all through arc full and valuable, and wc 
fully agree with the view that he expresses in the preface, that it is 
better to give a mistaken opinion than be silent on the many and 
important difficulties of construction which arise from this Act. 
Some of the difficulties he refers to arise on such questions as to 
what ts “.drainage,” “permanent pasture,” “can the Act be evaded?” 
&c. His views are always well su[)ported by argument, but we can 
hardly agree with him when he says in a note to the interpretation 
clause that “the Court will always, in a case of doubt, adopt the 
construction which is most just and erjuitable and most likely to 
prove beneficial to the tenant” The italics are ours. The Smalf 
Holdings and Allotments Act 1908, the other principal Act con¬ 
tained in this book, is also a consolidating Act and so the only one 
necessary to consider. The conclusion Mr. Aggs draws after sum¬ 
marising the Act is that “if there is a genuine demand for small 
holdings and allotments it is believed that a sympathetic adminis¬ 
tration of the Small Holdings and Allotments Act 1908 will bring 
about immense rural changes.” Mr. Aggs, however, is justly severe 
on the provisions, that a party to an arbitration under this Act shall 
not, as of right, be entitled to employ counsel, and that thero’is no 
guarantee as to the standing of the arbitrator, or that he should J)e 
free of political control. I'his strikes us as another sign of the 
tendency which is now apparent in legislation to have disputed 
questions tried as far as possible by Government officials and not by 
judicial tribunals. 

- » 

Fourth Edition. The Law and Custom of the Constitution. 
By Sir W. R. Anson, Bart., D.C.L. Oxford: The Clarendon Press. 
1909. 

With this volume Sir William Anson completes tli*; edition of 
what he modestly describes as “an introduction to the Study of 
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the Constitution/' In his preface he refers tp 'ttiVgreat additions to 
the literature of the subject that have beenr Riad^ slope' these bool& 
were first written, such as the Letters- of Quedn. Victoria and the 
biographies of Mr. flladstone, Lord -Granvillo, Sir James Graham, 
&C. He also refers to some valuable contributions, Outside our own 
country in the works of Mr. Porritt, Mr. Lbwelh and Dr. Kedlich. 
The main portion of the book deals with th'c ,grQM[th of the Houses 
of Parliament, the qualifications for electioft. and creation of their 
Members, procedure and powers of each. House and their relations 
to each other and to the Crown. . All this ik accurately and 
adequately dealt with, and the result is a valuable book of reference 
for all interested in the Constitution. What, [lerhaps, interests 
a reader most at jjrcsent is the opinion of the learned lawyer, poli¬ 
tician and minister, on the present relations of the two Houses, the 
changed [losition of the House of Commons, and what may be 
expected in the future. The elements which Sir William T^nson 
considers the Peers should consider when a measure is sent up to 
them from the Commons are (i) Does the Bill accord with the 
deliberate judgment of the country; (2) Has it been sulViciently 
considered in the House of Commons. He points out the irtcreasing 
'difficulty of finding out whether a Bill is acceptable to the country 
merely because it has been passed by a large majority in the House 
of Commons, elected in that “confusion of many issues”—a (ieneral 
Election—and now to this doubt must be added “the ever-incrcasing 
probability that it has been ‘insufficiently considered.’” He treats 
Sir Henry Campbell-Bannerman’s resolution of 1907 as simply estab¬ 
lishing a single-chamber Constitution. He traces the growth of the 
Commons’ contention that the Lords may not amend Money Bills, 
and sums up the positiw of the ('ommons that they “now regard 
as a 'breach of [>rivilege, not merely the imposition by the I,ords 
of any charge by way of rates or taxes, but any dealing with die 
regulation or administration of such a charge: and this in measures 
not primarily financial, but mainly concerned with social charges.” 
The Author seems, on the whole, to approve of the recommenda¬ 
tions for the Reform of the House of Lords issued by the Committee 
of that House atJpointed in 1907. We have not spaee to do more 
than quote Sir William Anson’s opinion on the effect of the 
“ guillotine.” “ The reSiilt is most unsatisfactory; important Bills 
are sent up^ to the 1 louse of Lords with important sections wholly 
unconsidered or perfunctorily discussed in the House of Commons, 
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and this, white it adds« weight to the deliberations of the House 
of 'Lords and th^conclusfons at which the Peers arrive, detracts 
from the importance of the House of Commons in more ways than 
one. Debate in^the House of Commons loses interest when it 
IS certain that It a given moment the (rovcrnment will settle the 
matter in the form which they have chosen ; and the country shares 
with the House thb lack' of interest in discussions which have a 
foregone conclusion.” ' • . 

Fifth Edition. Clerk and IJndsell on Torts. By WvA i'i' Paink. 
I.ondon : Sweet & Maxwell. 1909. 

A new edition of a standard work is always welcome, but we were 
rather surprised to see it so soon, as the last edition appeared as 
lately as 1906. There has been no great amoutit of legislation since 
which concerns the subject, the most important sUitutes being the 
Trades Disputes Act 1906 and the Patent and Designs Acts r907, 
the latter, which consolidates the law', being treated at considerable 
length. The law' of Distress has been considerably altered l)y the 
Law of Distress Amendment Act 1908 and the Agricultural Holdings 
Act 1908. Here w'c may call attention to a slip, remarkable in so 
carefully edited a book. Althougli the Agricultural Holdings Act is* 
referred to in the preface, it is not included in the index of statutes 
nor cited in the cha[)ter on Distress. The references in that chapter 
are made to the Act of 1883, which the A('t of 4908 rei)ea]ed and 
substantially re-enacted. Some important cases have been decided 
since the last edition, such as Price's Patent Candle Co.^ iMl. v. 
London County Council^ Newmark v. iVational Phonograph Co., and 
most important of all, Osborne v. Amalf^amatcd Society of Pailway 
Servants. The whole w'ork has been revised, and Mr. J. F. Clerk, 
one of the Authors of the original w'ork, has practically re-written 
nearly half of the first chapter. It is worth noting that the firjit 
and last paragraphs in Chai)ter IIT, “I'clonious 'Ports;” appear 
practically contradictory. 'Phe first paragraph runs:—“ Where an 
act is at once a tort and a felony or misdemeanour it is not proper 
that the injured party should be allowed to pursue his own private 
remedy in preference to furthering the ends of puWic justice.” The 
last paragraph is:— “ It is to be observed tliat there is no fetter on 
the right of action where the alleged tort is afso a misdenjeanour.” 

A Supplement to Lindley's Law of Partnership. By J. C. 
Tomlin, M.A., B.C.L., and A. A. Uihwaii, B.C.L.*. London: 
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Sweet & Maxwell. 1909.—This Supplemfnt deals with the new 
Limited Partnerships Act 1907 (7 Edw. VII. cl 24), and has tlfe 
advantage of being written by Mr. Tomlin, one oT* the joint Editors 
of the seventh edition of Lindley on Partnership. In an addenda 
are given certain observations on cases decided silfice the issue of 
the seventh edition of the parent work. The Limited Partnerships 
Act 1907 is annotated section by section in a workmanlike and 
efficient manner. The forms appearing in the Appendices are 
complete and useful, especially the draft deed of partnership 
between two general partners and one limited partner. In con¬ 
clusion, one may say that any law library possessing a copy of 
Lindley on Partnership will, of necessity, have to include a copy of 
this Supplement for the sake of uniformity and completeness. 

Death Duties. By W. G. Dokson. London : Sweet & Maxwell. 
1909.—It is rather exceptional for a text-book to be produced \)efore 
its time. But with the death duties under revision in the present 
Finance Hill, Mr. Dobson’s book seems to have come a little too 
early. He has, however, included in Appendix form the Chancellor 
of the Exchequer’s Speech of 29th April, 1909, which shows'the alter¬ 
ations proposed in the scale. 'Lhis book contains the Finance Acts 
of 1894, 1896, 1898, 1900 and 1907, in extensoy in its first part, 
while the second has ample notes on those Acts. We thinly that 
the notes might more conveniently have been printed with the text. 
The County Court Rules are included. 

The Law of Compensation for Industrial Diseases. By E. T. 11 . 
Lawe.s, M.A., B.C.L. London : Stevens & Sons. 1909.—^^Ve 
think that the Author • rather e.xaggeratcs when he speaks of the 
extension of Workmen’s Compen.sation to Industrial Diseases as 
cTcating a new branch of the law. But many questions of import¬ 
ance rnay well arise out of the e.\tension, and there is therefore 
justification for a book dealing exclusively with the subject. The 
book is divided into two Parts. The first contains an Introduction 
showing the gradual course of the law to its present state, by way of 
BrintofiSy Ltd.y v. Turvpyy and Steel v. Cammell Laird dr* Co.y to 
the Act of 1906. The, Introduction also sets out the general scope 
of the Act. The first Part further contains the section concerned 
(section 8), very fully annotated. We think Mr. Lawes has been 
well advised not to quote many County Court cases, it being, as he 
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points out, hard to ol^^in reliable reports. Part II contains a 
'IT'eatise on the dieses included in the Third Schedule and subse¬ 
quent orders. This should be an especially useful part of the book. 

A Complete \xuide to Solicitors' County Court Costs. By S. 
Freeman. Tendon : Butterworth it Co. 1909. —This is, as Mr. 
Freeman styles it, a “ Complete Guide,” and seems to exhaust every 
item that can be included in County Court costs, with all the enact¬ 
ments, rules and cases decided on such costs. The arrangement of 
the scales of costs is mostly chronological, and the Appendices 
contain a large number of “ various circumstances and special 
cases,” and also various rules and regulations under Acts of Parlia¬ 
ment, etc. It seems to be a most useful work of reference for the 
solicitor when engaged in the agreeable occupation of making out his 
bill of costs. 

The Annual Statutes^ rgoS. By W. H. A(;ns, M.A. London: 
Sweet & Maxwell. 1909.— Owing to the prolongation of the Autumn 
Session this volume appeared later in the year than is customary. It 
is, however, double the si/e of any of its annual predecessors, this 
sudden increase in bulk being due to the unusual number of con-, 
solidating Acts passed last year. Chief among these, of course, is 
the Companies Act, which—with its 300 sections and its schedules 
- -takes up over one-fourth of the book. Other consolidating Acts 
are ttfe Small Holdings and Allotments, Agricultural Holdings, Post 
Office Consolidation, and Costs of Criminal Cases Acts. The Port 
of London Act, the Old Age Pensions Act and the Children Act, 
are also important enactments of a very fruitful *legislative year. 
Further, the Friendly Societies Act of 1896, with all the alterations 
and amendments introduced into it by the Act of 1908, is inclyded, 
together with the amending Act itself. As regards the marginal notes, 
Mr. Aggs is a worthy successor to Mr. Lely—more could not be said. 

The Law concerning Secondary and Preparatory Schools. By 
A. H. H. Maclean. London: Jordan & Sons. 1909. —This is a 
decidedly useful and at the same time an interesting book. The 
question is often asked, “What is a Public.School?” and it appears 
that seven great schools—Eton, Winchestej", Westminster, Charter- 
house, Hasrow, Rugby and Shrewsbury—have been so treated by 
the legislature that it might be claimed that the term wae limited to 
them. The first three enjoy the privilege of perpetual oopyright in 
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their educational book^-and are exempted (rom Land Tax and other 
impositions. lJut apart from its incidental interest, the book «is 
certain to be serviceable. It covers a wide ran^, and within it will 
be found a comprehensive treatise on the law affecting Secondary. 
Schools. ^’Ilcrc are chapters on the Establishment of .Secondary* 
Schools, the Enactments affecting them, Mortmain, the Board of 
Education, Local Authorities, Trustees, Schoolmasters, Pupils, &c. 
The case-law appears complete, and all the necessary Statutes and 
Regulations are given. 

County Council Licences. By T. Hvne.s, LL.B., and T. Jameson. 
London : Butterworth tS: ('o. 1909. 

Second Edition. Local Taxation IJcences. By Sir N. J. 
HiGitMORE. London: Stevens & Sons. 1909.- -Although provision 
was made more than twenty years ago—by the Local Government 
Act, 1888 • for the transfer of the power of the Inland. Revenue 
Commi.ssioners to levy the dog, establishment, game and gun licence 
duties, it was not until after the passing of the Finance Act 1908, 
and a consequent Order in Council, that the transfer came into 
operation. A complete change in the machinery for the collection 
*of the dues concerned has now taken place, and it may be that some 
confusion exists among the authorities touched. To all such these 
books will be of use. As far as we can judge both are well compiled 
and produced, arid contain the latest case-law. As an instance we 
may note Whiteley v. Burns, the important decision affecting male 
servants in a “ living-in ” establishment. 

Second Edition. Ixake's I^aw of Property in Land. By A. E. 
Randai-l. London: Stevens & Sons. 1909.—The original edition 
of this book was something in the nature of an attempt at codili- 
C{ition of Real Property law. Mr. Randall’s revision has materially 
assisted ih bringing Mr. Leake’s work to a nearer realisation of that 
object.* The scheme of the work has been preserved, but much of 
the matter is new, and much of the old is re-arranged. The book is 
divided into two parts, viz.: “ Sources of the Law,” and “ Estates 
in I.and.” 'I'he <irst part deals with the historical side of the subject, 
the second being .sub-div*ided into the limitations as to Quantity and 
the li| Stations of Future Estates. Some 2,500 cases arc referred to, 
and tbe book should prove a useful analysis for advanced students 
and the profession. 
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CONTEMPORARY FOREIGN LITERATURE. * 

La J^ulgarie e^le Tmitc de Jicr/i/i. Hy Dr. Alukrt Cai.kii. 
Xicneva : 1909. 

*• A political ra|^icr than a legal treatise, and a powerful argument 
for the establishment of the kingdom of Bulgaria being no breach of 
the Bulgarian clauses of the treaty of 1S78. The doctrine of clausa 
rebus sic stantibus applies, and the position of Bulgaria is not the 
same as in 1878. 

Dr, Aldo Bai-dassari. Rome: 1909. Reprints with notes of 
two judgments, one of the Court of Cassation and one of the Civil 
Tribunal of Rome, as to recognition of foreign divorce, and as to 
penalties for adultery committed abroad. 

I.0S Supuestos filosbficos dc la A^ocibn de JLereclio. By G. dei. 
Vecchio, traslated by M. Castano. Madrid: 1908. The only 
original jKirt is a short introduction by .Seuor M. ('astafio. Tlie 
Italian work has already been noticed in these columns. 

Das liud^dt't — JVivili'i^ des JIauses der Gemcinen. By Dr. S tanis¬ 
laus Suss.men. Mannheim: 1909. 

This learned and exhaustive study in English Constitutional law, 
appears at an op])orlune moment. 'I'he Author seems to have con¬ 
sulted all available authorities, and his conclusion is in favour of 
what may be called the House of Commons contention. Eor a 
storehouse of facts and argument.s, the book may* be recommended 
to those who wish to take a calm view of the iiueslion at issue a[)art 
from the heat of political controversy. 

J^ERIODICALS. * 

Deutsche Juristen-Zeitung. Berlin: i July—15 August, 1909.— 
The main interest of these numbers is the fine illustrated volume in 
celebration of the 500th anniversary Jubiliium of the UniVersity of 
Leipsic. Law occupies a large share in the volume, for Leipsic has 
always taken a leading part in the legal study and jiractice of the 
Empire. Some eminent jurists connected with the university con¬ 
tribute autobiographical notes on their rise and .s^jjijj^s. Of these 
the be.st known in England are Rudolph Solim ana LuH^g Mitteis. 
It is remarkable that in a student-song writtep to celebrate tim foun¬ 
dation in 1^09 the name of Wycliff appears, Bohemia being k that 
time torn by religious controversy, and Wenceslaus beii% the 
founder. The line is— • 

Getznitz^ Wiclejp, jurium magnum fundatorem.' 
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Gatznitz or Je«nicz was a celebrated jurist, ^nd it is strange to see 
Wyclitf coupled with him in that capacity.* , ^ • 

La Giustizia Pena/e. Rome: 17 June—19 Aiigust.—For the, 
purposes of extradition a political offence include# flot only a direct* 
or indirect attack on -the security of the State, but also substitution 
in the conscription whereby a citizen escapes his military service 
(p. 789). A verdict of a jury is legally valid, even though the 
answers given to the questions put by the judge are not stated to be 
the finding of a majority (p. 790). In a ciuestion whether an accused 
person be of sound mind, the point for the jury is, whether he were 
at the time of the unlawful act in such a state of mental infirmity as 
to have lost la cnsdeti'M o la liberty del propri atti. The finding of 
one of these alternatives will be sufficient for acquittal (p. ioi6). 

J^MES Williams. 


Rooks received, rc\icws of which have l>een held over owing to want of 
spactf;— Ih’ati'i Law of Friendly Societies; Marcy and Sini[>kin’& Forms of 
Originating^Summons; Thwaites’ Student's Proccdn''e and Evidence and Student's 
Guide to the Principles of Common Law; ICinery’s Solicitor's Patent Practice; 
* Daniel's /.aw of Di'itress : Maitland’s Eijuity; ITalslmry’s Laws of England, 
Vol. g ; Piggott’s Foreign Judgments, Part //; Chaster’s I.aw of Public Offiicrs ; 
Baty’s Law; Oppenheim’s/w/c/v/a/w/w/ Imidcnts; Yearly Practite 
of the Supreme Court; Annual Practue and A. It. C. Guide ; Key and Elphin- 
stone's Comieyanting f Lynn’s JVorkmen'\ Compensation; Johnston’s 
Holdings; YAWoH'i* lYorkmen's Compensation ; Terrell on Patents ; Strahan’s/.art/ 
of Mortgages ; The J.e;;i\latwn of the Empire; Carrier's Carriage by Sea ; Easton’s 
1.aw of Pent-Charges; WcAXecniC^/.etters upon War and Ntutrality ; Phillipson’s 
Effect of War on C^^itratts. 

Other publications received :—Whittuck’s International Domments—Appendix ; 
McKiTrick’s Accident Insurante for Working Mtn (Wisconsin Library Commis¬ 
sion) ; Higher Education—Law (New York Education Department, Albany) ; 
Puttenvorth's Quarterly Digest; Englcman’s Law Clerk's vade tnecum. 

The Laio Magazine and Pevierv receives or exchanges with the following 
amongst other publications a/ Pevierv, Lent* Times, Law Journal, 

Justue of the f*"*; Law Quarterly Review, Irish Law Times, Australian 
I.aw Times, I.aw Journal, Canada Lenv Times, Chicago Legal 

Netos, , 1m.i icon Law Pevieio, Amo itan Laio Register, Harvard Imw 
R evieri^ Case and Commeut, Green Rag, Madreu Ijiw Journal, Calcutta 
WeeklJl Notes, Lenv Notes, Law Students' Journal, Bombay Ztw Reporter, 
MedicFLegalifournal, Indian Review, Kathiawar Law Reports, The Lawyer 
(India), South African Law Journal. 
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r.—THE ORATORY OF LORD ERSKINE. 

T he greatest advocate that ever practised at the J^glish 
Bar was undoubtedly Thomas Erskine. As a man, 
lie had many faults. As a legislator, he was a failure. As 
Chancellor, he was so unreliable that his decisions received 
the nickname of the Apocrypha. “Only the youngest mem¬ 
bers of the profession,” says Sir Frederick Pollock, “need be 
warned that Erskine’s Equity has never been valued at the 
same rate as his eloquence.” But, whatever his failings ii> 
Parliament, or as a judge, he was, as Lord Campbell has 
said, “ without an equal in ancient or modern times as an 
advocate in the forum.” It was not that he was remarkable 
for oratory only. He gained his reputation for eloquence, 
as used for and bent to the purposes of advocacy. He never 
lost sight of the business in hand—the client—the case— 
the verdict. Under all his brilliant speech was the hard 
head of the nisi prins lawyer. His fame was built, as 
Brougham has said, on the matchless skill with which he 
could subdue the genius of a first-rate orator to the uses 
of the most consummate advocate of the age. 

After serving first in the navy and then in the army, 
Erskine was called to the Bar in 1778 at the age of twenty- 
eight. He had been a keen student of English literature. 
He had relieved the monotony of military life by devo¬ 
tion to Shakespeare, Milton, Dryden, and Pope. He had 

9 
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mastered the resources of language. It was said that 
he kntw Paradise Lost and Paradise Retrained by heart. 
When his chance came in the case of Captain Baillie, he 
was ready to take the fullest advantage of it. It was not 
his weary lot to sit on the back benches of the Courts 
,among the young men, who may be not inaptly compared 
to the ghosts that linger on the banks of the Styx for a 
passage over the lake. He quickly attained success and 
reputation. 

Erskine’s first client was the Captain Baillie, who has 
just been mentioned. Baillie was Lieutenant-Governor of 
Greenwich Hospital, and had exposed certain abuses in the 
management of the Hospital. His conduct was resented 
by Lord Sandwich, the b'irst Lord of the Admiralty, on 
whom he had reflected severely, and proceedings were 
taken against him for a criminal libel. Erskine happened 
to visit Wellbore Ellis when Baillie was dining there, and, 
ignorant of his presence, inveighed against the conduct of 
'Lord Sandwich. Baillie learning that Erskine had him¬ 
self been at sea, sent him a retainer next day. When the 
case was tried, three of the counsel retained by Baillie 
advised a. compromise, but Erskine resisted the proposal. 
When Erskine’s turn came to speak he made so fierce an 
onslaught that, although perfectly irregular, it carried the 
day. Jekyll came into Court in the middle of the speech 
.and found the Court, judges and all, “ in a trance of amaze¬ 
ment.” Erskine always .said that this speech put him on 
his feet at once. His experience was like that of Cicero, 
when he defended Roscius Amcrinus. It gave him such a 
position as an advocate, “ non uUa (causa) esset, quae non 
digna nosU’o patrocinio videretur” He was considered good 
enough to appear in any cause. 

Erskine is the only English lawyer whose speeches as an 
advocate have secured a permanent place in the literature of 
oratory. He lived in the golden age of English eloquence. 
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As it was said by the historian Paterculus that only in the 
lifetime of Cicero was there any great eloquence in*Rome, 
so it has been said that no member of either House of 
Parliament will be ranked among the orators whom Lord 
North did not see, or who did not see Lord North. Erskine 
belonged to the group that had seen Lord North. His* 
place among the orators is secure. In the early years of 
leisure which fall to the lot of most j'oung men at the Bar, 
no better employment could be followed than a careful 
study ,of Erskinc’s speeches. It is not enough to read 
them once. They should be read and re-read and analysed. 
His defences were, as Mr. Richard Harris, K.C., says in 
his well-known Hints on Advocacy, “artistic in the truest 
sense.” “The mode, the art, of presenting the case,” says 
Mr. Harris, “ was more even than the matchless eloquence 
by which it was accompanied.” 

Eloquent and effective as Erskine’s defences were, they 
have characteristics which a modern advocate would avoid. 
The personal element is a prominent feature. Erskine was* 
nothing if not vain. He was nicknamed Counsellor Ego, 
and, when he was raised to the peerage, it was suggested 
that he should take the title of Baron Ego of Eye, in the 
county of Suffolk. He appears never to have felt any ne¬ 
cessity for suppressing his own personality. At times his 
vanity becomes slightly absurd. In the speech for Thomas 
Walker and others, for example, he says he has no interest 
in the destruction of the constitution, and he gives a Har- 
courtian reason. “ I have the honour to be allied to His 
Majesty in blood,” he says, “ and my family has been for 
centuries a part of what is now called the aristocracy of the 
country; I can therefore have no interest in the destruc¬ 
tion of the constitution.” He constantly expresses his own 
belief in the innocence of his clients—a course which no 
good advocate, who knows his business, would now think 
of adopting. “ If an advocate,” he says in his speech for 
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Thomas Paine, “ entertains sentiments injurious to the de¬ 
fence he is engafjed in, he is not only justified, but bound 
in duty to conceal them; so, on the other hand, if his own 
genuine sentiments, or anything connected with his cha¬ 
racter or situation, can add strength to his professional 
• assistance, he is bound to throw them into the scale.” 
This view, however, is no longer held by* English lawyers. ^ 
Erskine in his^ defences expresses his own opinions on 
all sorts of highly controversial subjects with the utmost 
boldness. He never hesitates to vent his political and 
religious views. Some of his speeches arc pure and un¬ 
diluted political addresses. His speech to the jury in the 
Perry and Lambert Case is simply a defence of Whiggism. 
He had the greatest admiration for the writings of Burke. 
“ The most common subjects,” he says, “ swell into elo¬ 
quence under the touch of his sublime genius.” He con¬ 
stantly quotes from his political works. It is said that he 
read and re-read Burke’s speech against Warren Hastings 
•until he knew it by heart. But we do not find in his 
speeches those eloquent statements of political first prin¬ 
ciples, in which Burke’s orations are so rich. Here and 
there we find an epigrammatic passage, but they are few 
and far between. A single instance may be cited. “ When 
men,” he says in one place, “can freely communicate their 
thoughts and their sufferings, real or imaginary, their pas¬ 
sions spend themselves in air, like gunpowder scattered 
upon the surface; but, pent up by terrors, they work un¬ 
seen, burst forth in a moment, and destroy everything in 
their course. Let reason be opposed to reason, and argu¬ 
ment to argument, and every good government will be safe.” 

* (^uintilinn {Institutes, JJk. \i, r. i, s. 3 ) condemns this practice. “They 
likewise are arrogant,” he says, “ wlio are peremptory in asserting the goodness 
of their cause, anil that if it were not such, they would not have undertaken it. 
The judges, indeed, cannot bear to hear one presuming to exercise their function.” 
Perhaps the last instance in England in which an advocate of prominence avowed 
his personal belief in his client’s innocence was in the Rugeley poisoning case, 
when Serjeiint Shee stated his belief that Palmer was innocent. 
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In some of his political defences, he gives long extracts 
from the writings of others. The speech for Thomas Paine 
may be taken as an illustration of this statement. Paine 
was prosecuted for writing a book in reply to Burke, in 
which he upheld the right of the people to change their 
government, if they thought proper. Erskine in his defence 
showed that the vi^ws of Paine were identical with those of 
Paley, Locke, David Hume, and even Burke himself, and 
quoted freely from those writers. He Argued that Paine 
had alright to express them. He quoted Milton, Hume, 
Dr. Johnson, Stanhope, and Lord Loughborough, in support 
of the Freedom of the Press. Going through the various 
passages selected by the Information as seditious, he en¬ 
dorsed or explained them away, quoting in support of 
Paine’s views Hume, Mr. Cappe, “ a late eminent and pious 
minister at York,” Burke himself, and Pitt. He turned 
aside to defend Harrington, the author of Oceana^ who had 
in a recent pamphlet been coupled with Paine, the two being 
described as obscure blackguards. He quoted an extract, 
from Milton, containing the fine passage, which begins, 
“ Methinks I see in my mind a noble and puissant nation 
rousing herself like a strong man after sleep.” He uttered a 
panegyric of Mr. Fox, and concluded with a reference to 
Lucian’s fable of Jupiter and the countryman. 

The finest speech of Erskine was his defence of Stockdale. 
If it has a fault, it is that it is too fervid and ornate. It 
may be said of it, abundat dulcibm vitiis. Brougham greatly 
admired a passage in the speech, which may be quoted as a 
sample of Erskine’s florid eloquence. Brougham ascribed 
the beauty of the passage to its rhythm, and pointed out 
that it was in iambics. 

“ (jcnllcmcn, }chi are touched by IhiN way of considering the subject, and I can 
“ account for it. I have been talking of man and his nature, not as they are seen 
“ through the cold medium of books, but as I have myself seen them in climes 
“ reluctantly submitting to our authority. 1 have seen an indignant .savage chief 

surrounded by his subjects, aiul holding in his hand a bundle of slicks, the notes 
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“ of liis unlettered eloquence. ‘Who is it,’ said the jealous ruler of the forest, 
“ encroached uj)on hy the restless foot of English adventure, ‘ ^^^lo is it that 
“ ‘ causes these mountains to lift up their lofty head? Who raises the winds of the 
“ ‘winter, and calms them again in the summer? The same Being who gave you 
“ ‘ a country on your side of the water, and ours to us on this.’ ” ^ 

Erskine was indebted to nature for a singularly sweet 
.and flexible voice. Plutarch, in his enumeration of the 
ten Greek orators, is careful to mention their excellent 
voices, and the pains bestowed by some of them in train¬ 
ing them. Erskme had a charm of voice which in itself 
enchained attention, and which was adequate to any. emer¬ 
gency. Like other great orators of ancient and modern 
times, he went to the stage for lessons in elocution. 
Demosthenes studied delivery under the comedian Satyrus. 
Cicero studied under the comic actor Roscius and the 
tragedian .d^sopus. Gambctta studied under the famous 
Coquclin. Erskine found his model in Mrs. Siddons, 
whose cadences and intonations he carefully noted. He 
once said that he was indebted for his best displays to 
•the harmony of her periods and pronunciation. 

Erskine \vas an unflinching upholder of the dignity and 
integrity of the Par. There is a fine passage in his speech 
for Thomas Paine, too long to quote, in which he enlarges 
upon the duty of an advocate. He was much attacked for 
undertaking the defence of Paine, and he justifies his action 
in unhesitating language. “ Little indeed did they know 
me, who thought that such calumnies would influence my 
conduct. I will for ever, at all hazards, assert the dignity, 
independence, and integrity of the English Bar, without 
which impartial justice, the most valuable part of the 
English constitution, can have no existence.” This passage 
recalls the boldness of another great advocate, Cicero, who, 

* This famous jmssage is differently given in different works. The above version 
is from the chapter on Erskine in Public Characters of lygg — iSoo, published in 
London in 1799. 

The other quotations in die article are from S/'ccchcs by Thomas Lord Erskine, 
with a Memoir by Edward Walford, 18S0. 
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in Ills speech for Roscius Amerinus, gives utterance to 
words worthy to be placed beside those of Erskine* The 
opponent of Roscius was supported by very powerful friends, 
and Cicero says that perhaps he acted rashly under the 
impulse of youth in undertaking the defence. But having 
once undertaken it, no terror or danger would keep him 
from standing by ,his client. One occasion, on which * 
Erskine refused to allow Mr. Justice Buller to browbeat 
him, is famous. “Sit down. Sir,” said Mr. Justice Buller. 

“ Remember your duty, or I shall be obliged to proceed in 
another manner.” Erskine retorted, “ Your Lordship may 
proceed in what manner you think fit. I know my duty as 
well as your Lordship know's yours. I shall not alter my 
conduct.” 

Erskine, like Cicero, found that boldness in the perform¬ 
ance of his duty paid in the end. Cicero told his son that 
the surest way to attain reputation and favour as an advo¬ 
cate was to undertake the defence of those who were 
oppressed or overborne by the influence of powerful oppo-, 
nents, as Cicero himself had done in the case of Roscius 
Amerinus. Erskinc’s experience was the same, and with 
the passage in which he says so this article may fitly be 
concluded:— 

“ It was the first command and counsel of niy youth always to do what my 
“ conscience told me to be my duty; and to leave the consequences to God. I 
“ shall carry with me the memory, and, I hope, the jiraclice of tliis parental 
“ lesson to the grave. I have hitherto followed it, and have no reason to enm- 
“ plain that the adherence to it has been even a temporal sacrifice. I have fouml 
“ it, on the contrary, the road to prosperity and wealth ; and shall point it out as 
“ such to my children.” 


J. A. Lovat-Frasek. 
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II.—THE LAW OF THE UNIVERSITIES. 


V. Discipline. 


T he disciplinary powers of the universities extend over 
graduates, undergraduates, and non-members. As to 
graduates, by the Oxford statutes of 1882, framed under the 
’powers of the Act of 1877, a visitatorial board has been 
constituted consisting of the Vice-Chancellor and six other 
graduates. It ha% disciplinary authority over professors, 
readers, and other university officers, and may deprive, 
suspend, or admonish for grave misconduct, neglect of 
duties, or wilful disobedience of statutes of the university. 
There is no similar board at Cambridge, but an analogous 
jurisdiction is exercised by the Vice-Chancellor and the 
Sgx Vivi (elected by the Senate) for the trial of graduates.^ 
Another remedy for offences committed by graduates is 
degradation or deprivation of degrees by the university 
itself.® The principal disciplinary officers over those in 
statu piipillari arc the two proctors’* and the four pro¬ 
proctors, whose powers are based partly on 31 Hen. VIII, 
c. 10, partly on statutes of the universities. The whipping 
of old times has long ceased and so have some of the old 
offences, such as poaching at Shotover or Woodstock. The 
usual punishments now are fine, “ gating,” rustication, and 
expulsion.'*’ For graver offences the magisterial powers of 

* There is an appeal from this body to the Senate, but apparently none from the 
visitatorial board. 

The best-known cases are those of Bentley in 1718, and of W. (i. Ward, a 
Pellow of Balliol, during the Tracterian controversy. In 1896 a M.B. of Cains 
was deprived of Iris degree by the Sex Viri after a sentence of penal servitude 
(Guardian, 21 Nov. 1896). 

® The original authority of the proctors included, among other curious matters, 
jurisdiction against those who paid their tailors more than the statutory allowance. 
They had also practically unlimited powers against those suspectos qualilercunque. 
Sec Wood, Fasti Oxonienses, 3. 

^ In one case it was held that a man might be expelled from the university 
without being expelled from his college (A’, v. Chamellor of Cambridge [1784J, 

6 T. R. 89). The offence was writing a iximphlet against the Estiablished Church, 
and the tribunal was the Vice-Chancellor and heads of houses in the Chancellor's 
Court. It is difficult to suppose that this decision would be followed now, unless 
in the case of an unattached student. 
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the Vice-Chancellor would be invoked. By the Municipal 
Corporations Act, 1882, the Vice-Chancellor of Cambridge 
may sit as a borough justice at Cambridge. He is also 
president of the Court of Discipline (six heads of houses), 
for the trial of offences committed by those in statu pupil- 
lari. He may also hold a court under the Cambridge^ 
University and Corporation Act, 1894. At Oxford the 
Chancellor and Vice-Chancellor were by the charter of 
14 Hen. VIII justices for the City of* Oxford and the 
countips of Oxford and Berks. In 1886 a new court of 
summary jurisdiction was established by the Oxford Uni¬ 
versity (Justices) Act, 1886, (49 & 50 Viet., c. 31), by which 
a place may be fixed within the precincts of the university 
where the Chancellor and his commissary (the Vice- 
Chancellor), and the deputy of the latter, may sit as justices 
for the counties of Oxford and Berks, and any justice 
for Oxford and Berks may sit with him.^ For the graver 
crimes the Court of the High Steward, dating from 1406, 
still nominally has jurisdiction to try a member of the* 
university, graduate or undergraduate, for treason, felony, 
or mayhem. A true bill must be found at assizes and 
removed by certiorari to the university court, and half 
the jury must consist of matriculated persons. The court 
may now be considered obsolete. Even in Blackstone’s 
time there had been no trial for over a century. High 
Stewards and Deputy High Stewards arc still appointed 
by both universities, but the oflice is an absolute sinecure. 
In one case there is a vicarious fesponsibility for offences. 
The Act 28 Geo. Ill, c. 64, provided for paving and 

^ Probably a mandamus would not lie to review the decision of a disciplinary 
authority. It was refused to restore a fellow of New College who had been 
deprived as being “guilty of enormous crimes” {ApplefonTs Ca.w[i672], i Mod. 
82). In the case of Widdrington, a fellow of Christ’s, who had been deprived as 
“ peccant,” the King’s Bench refused a writ of restitution. Later he brought an 
action on the case against the Master, the matter was referred to certain com¬ 
missioners, he was restored, and the proceedings were “buried in oldivion” 
[^IViddrinslon's Cartf [1663J, T. Raym., 31, 68). 
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lighting Cambridge. By sect. 74 of the Act (amended 
by 34 Geo. Ill, c. 104, s. 21), if any matriculated person 
break or damage one of the lamps set up under the 
powers of the Act, he is liable to pay for the damage; if 
he refuse to do so, “ the tutor of the college of which the 
offender is a member shall be answerable for the same.” 
Some curiosities are contained in railway Acts. By 6 & 7 
Viet., c. X, proctors, pro-proctors, heads of houses, and the 
marshal of the urffversity are to have access to the Great 
Western railway station, and the company are not to 
convey as a passenger any member of the university under 
the degree of M.A., when the company shall be requested 
by an officer of the university not to convey him. No 
such provision occurs in the London and North Western 
Company’s Act, but a similar clause is contained in the Acts 
dealing with Cambridge railway station (7 & 8 Viet., c. Ixii, 
y & 10 Viet., c. clxxii). In addition to these powers of the 
university the colleges have their own modes of enforcing 
discipline, so that every undergraduate is subject to two 
jurisdictions. If rules of discipline be reasonable, the 
Courts will not interfere.’ 

Of powers of university officers in the case of non¬ 
members, the most important are those over “ common 
prostitutes and night-walkers,” over places of amusement, 
and over citizens. The former class of power depended at 
one time on charter, but has in more modern times been the 
subject of imperial legislation. 6 Geo. IV, c. 97, applies to 
both universities as to appointment of constables. Under 
this Act the Chancellor and Vice-Chancellor may appoint 
constables.^ At Oxford, any woman of the description 
mentioned, found wandering and not giving a satisfactory 
account of herself, is to be deemed an idle and disorderly 

* Green v. y\fer/ion>e. Appendix. 

'■* The pruclor's ci)n.xUble.s are not entitled tu claim ciiiui.'<ancc in an action lor 
tiea]Ub.->, Ttnnerx. [1S47J, 10 Q. B. 292. 
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person within the Vagrant Act, 5 Geo. IV, c. 83. Further 
provisions were made as to Oxford by the Oxford* Police 
Act r88i (44 & 45 Viet., c. xxxix), as to Cambridge by the 
Cambridge University and Corporation Act, 1894, (57 & 58 
Viet., c. lx), which extended to Cambridge the powers over 
idle and disorderly persons given by 6 Geo. IV, c. 97. The^ 
latter Act was passed in consequence of a case which oc¬ 
curred in 1891.^ It put an end to imprisonment of women 
by committal by the Vice-Chancellor on \msworn evidence 
not given in open court. As to amusements, especially 
theatrical performances, there is a good deal of legislation. 
It is remarkable that the universities, once possessing un¬ 
usual dramatic privileges, should not only have lost those 
privileges but have become subject to special disabilities.® 
In the sixteenth and seventeenth centuries the universities 
and Inns of Court were considered as privileged places, not 
subject to dramatic censorship. Many well-known dramas 
were acted at Oxford and Cambridge, sometimes for the 
first time. The acting of plays at the universities seems to* 
have been for the first time forbidden in 1737 by the statute 
10 Geo. II, c. 19, passed immediately before Walpole’s Theatre 
Act, 10 Geo. II, c. 28. Both these Acts are repealed. The 

^ A’. V. Plcc-Chancellor of Cambridj^e, Tlio power of llic univcrsily 

to visit and enter houses of the citizens in search of suspected persons appears still 
to exist, but the limits of its exercise are uncertain. 

Early statutes were inconsistent. For instance, some college statutes pro¬ 
hibited inhonesla sfectacula^ 2 Kashdall, 617. (.)n the other hand, a statute of 

(Queens’ went as far as to punish with ex[nilsion any student refusing to act or 
absenting himself from a performance. Instances of the drama at the universities 
were .Still’s Gamnur Gurton's Needle at Christ’s (1575), Club Law at Clare 
(1599—1600), Narcissus at .St. John’s, Oxford (1602), Daniel's Queens 
Arcadia at Christ Church (1605), and in the heat of political disturlxince 
Cowley’s Guardian, at Trinity, Cambridge (1641). These are only examples, 
there are numerous others, and there are frequent allusions in contemporary 
literature to the drama in colleges, e.g., in Ben Jonson’s Volponr. Even chapels 
were not spared ; it is said that in 1564 Queen Elizabeth was present at the 
performance of IMautus in the chapel of King's. In Charles ll’s reign the per¬ 
formance of stage plays was limited to Epiphany (when undergraduate', acted in 
college), and to the Encaenia (when a London comp.iny acted in the yard of an inn). 
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Theatres Act, 1843, (6 & 7 Viet., c. 68, s. 10), now provides 
that the licence of magistrates for a theatre within the pre¬ 
cincts* of the universities of Oxford and Cambridge, or 
within fourteen miles of the city of Oxford or towm of 
Cambridge, should not be in force without the consent of 
,the Chancellor or Vice-Chancellor. As to Cambridge, the 
Act of 1843 is repealed, and the poweis of the University 
now depend on the Cambridge Award Act, 1856, and the 
Cambridge University and Corporation Act, 1894.^ By 
these Acts the proctors may enter any premises k(^pt or 
used for public entertainment. The County Council may 
revoke any licence for the public performance of stage plays 
on the complaint in writing of the Vice-Chancellor or the 
Mayor. No occasional public exhibition or performance, 
whether strictly theatrical or not, other than performances 
in theatres which are regulated by the Act of 1843, shall 
take place unless with the consent in writing of the Mayor. 
The Oxford Police Act, i88t, (44 & 45 Viet., c. xxxix) is in 
similar terms, the main difference being that the Vice- 
Chancellor has an initial veto, not merely complaint after 
a play has appeared. During the “long” and Christmas 
vacations the consent in writing of the Mayor is sufficient. 
The last kind of jurisdiction over non-members is discom¬ 
moning, i.c., forbidding someone, generally a tradesman, 
from dealing with members of a university or college. It 
has become almost obsolete at Oxford, but is still in use at 
Cambridge. It is recognised by the Cambridge Award Act, 
1856. It seems to be at* the discretion of the authorities, 
and in most reported cases'* the tradesman took nothing 

^ A radius of one .and a-half miles from Carfa\ at Oxford ; two and a-lialf miles 
from St. Mary’s Church at Cam!)ridgc. 

** See an article by Mr. F. II. Crip]5s-T)ay on Cambridge university juris¬ 
diction, Law Magazine and Rerii-'iii, Aug., 1894. 

’’ A university has power to issue a decree, and enforce it by discommoning, that 
a debt of contracted by an undergraduate must be reported by tl»e creditor to 
tile college, Ex parte Death [1840], 12 .\. tS; 10 . O47. Discommoning was. ad¬ 
mitted a-s a icmedy in in u Univcidty 0/ U.\Jord and Taylor [1S41J, i t^. B. 952, 
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by his appeal to the courts. Disciplinary provisions are 
contained in the present university statutes and m most 
college statutes. Offences against university or college 
statutes, not being against the King’s peace, cannot be 
pardoned by the King. 

j 

, VI. Education. 

By the Board of Education Act, 1899, tjic universities are 
entitled to be represented on the consultative committee of 
the Board of Education. Apart from this provision, the 
numerous Education Acts do not affect the universities. 
Special provisions are made as to the authorities charged 
with the admission to the medical and legal professions. 
The privilege of university graduates of exemption from the 
bishop’s licence, and afterwards from admission by the 
Royal College of Physicians, was confirmed by 3 Hen. VIII, 
c. II, and 14 & 15 Hen. VIII, c. 5. A letter of Charles II, 
directing the College of Physicians not to admit any one 
to practise other than graduates of Oxford and Cambridge, 
was disregarded as unconstitutional in the argument of a 
case in the eighteenth centur}'.‘ The provisions of the 
statutes of Henry VIII must now be read subject to the 
Medical Acts, the latest of which is the Medical Act 1886, 
under which the universities are represented by one member 
each on the General Medical Council, which is entitled to 
secure by inspection the maintenance of a standard of 
efficiency in the medical examinations of the universities.® 
As to solicitors, by 23 & 24 Viet., c. 127, and 40 & 41 Viet., 


but a ])rohihition issued to the Duke of Wellington, where as Chancellor he had 
ordered payment of costs or arrest in default. It is implied in the words of 
the Oxford statute, xxi, 1, 1, cominercio cunt scholaribns et persmis privilegiatis 
interdicto. 

* A’. V. College 0/ JViysiciatts [I'jg'jl, 7 T. K. 282. 

® Licences to practise medicine and surgery are still nominally competent to 
the universities but arc not granted. Forms will Im; found in the Oxford 
Statutes, ix, 7, i. 
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c. 25, a person who has taken the degree of Bachelor of 
Arts or'Bachelor of Laws may be admitted a solicitor after 
three years’ service as an articled clerk,^ and after four 
years’ service if he have passed certain university examina¬ 
tions. By 57 Viet., c. 9, a law degree, or a certificate of 
having passed the examinations necessary for it, exempts 
from the intermediate examination. Call to the Bar does 
not depend on statute like the admission of solicitors. 
Students of the linns of Court arc bv the Consolidated 
Regulations entitled to keep only three days a term if they 
are members of a university, and those who have passed the 
examination for tiic B.C.L. degree arc relieved from part 
of the examination, as are also those who have passed any 
university degree examination in which Roman law is a 
qualifying subject. With regard to lectures, 39 Geo. Ill, 
c. 69, prohibiting the delivery of lectures in unlicensed pre¬ 
mises, did not apply to lectures in the universities. This 
Act is now repealed, and the matter is regulated by 5 & 6 
•Will. IV, c. 65. The Act forbids the publication of 
lectures except by the lecturers or their assigns, but its 
provisions do not apply to lectures delivered in a university 
or college." The position of a college lecturer is a little 
doubtful. The general rule is to give a term’s notice on 
either side of termination of the engagement. But if one 
may argue from a recent endowed school case, it might 
possibly not be necessary on the part of the college. At 
the same time it should be noticed that this case proceeds 
on statutory authority, the Endowed Schools Act 1869.* 

* It appears from Jix parte Stewart, [1872], L. R., 7 Exch. 202, tliat the 
degree must have been actually taken. It is not enough that the clerk is in the 
.same position with regard to university privileges as if he liad taken the degree. 

* The plaintiff delivered from memory a lecture at the Working Men’s College. 
The defendant attendeil the lecture and took shorthand notes, which he published 
in .shorthand in 7 'he Phonographic Lecturer. Kay, J., held that the Common law 
applied and an injunction was granted {Nicols v. JStman, [1884], 26 Ch. D. 374). 
The later case of Caird v. Sime is .set out in the Appendix. 

” Wright V. Marquess of Zetland., L. R. [1^8], l K. B. 63. The point of the 
decision was, that no custom could prevail against a scheme framed by the Charity 
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Several Acts of Parliament affect professorships and scholar¬ 
ships. The statute 18 & ig Viet., c. 36, provided Tor the 
salaries of certain scientific professors at Oxford. By the 
Act of 1862, which empowered the Vice-Chancellor to make 
rules of procedure for his Court, (25 & 26 Viet., c. 26), 
provision was made as to new professorships of scientific, 
subjects, and as to certain university scholarships. The 
original preference of founder’s kin in the election to 
the Craven scholarships at Oxford was removed by 23 & 
24 Viot., c. 91. Oxford was empowered by 28 & 29 Viet., 
c. 55, to make statutes as to the Vinerian foundation for 
the teaching and study of law. In both universities up 
to 1868 undergraduates were required to be members of 
a college or hall. The admission of undergraduates not 
members of a college or hall was recommended as a fit 
subject for legislation by a committee of the House of 
Commons in 1868, but the proposed bill was never passed, 
and the admission of unattached students depends on 
university and not imperial statute. Both universities* 
provide for the licensing of private halls or hostels owned 
by members of Convocation. The right of appointment of 
the head and other masterships in schools has now been 
superseded by schemes framed under the Public Schools 
Act, 1868, and the Endowed Schools Act, i86g. Among 
such rights formerly existing were those of Christ Church 
and Trinity, Cambridge, alternately to Westminster; Corpus, 
Oxford, to Manchester; St. John’s, Cambridge, to Shrews¬ 
bury,^ and New College to Bedford.® 

Commissioners. As far as regards masters in endowed schools, the law has now 
been amended by the Endowed Schools (Masters) Act, 1908. But the principle 
of the case might possibly still apply in the case of a college lecturer. 

^ The right was originally in the Corporation of Shrewsbury, but delegated to 
St. John’s. After 250 years the delegation was held valirl as long as the college 
should nominate a fit person {Mayor of Shreiosbury v. A.-G. [1726], 2 Bro. 

P. C. 402). 

*■* Sec A.-G, V. Corporation of Bedford 2 Vcs. Sen. 505. 
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An interesting case, perhaps somewhat remotely con¬ 
nected with university education, is one which came before 
the Court of Arches in 1877. It was a suit of duplex querela^ 
arising out of the refusal of the Bishop of Oxford to insti¬ 
tute the promovent to the rectory of Drayton Parslow in 
. Bucks. The responsive plea of the bishop was that the 
archdeacon had examined the promovent and found him 
minus sufficiens in^ literatura. The promovent relied on the 
fact that over thirty years j)reviously he had composed a 
Latin sermon to the satisfaction of the Regius Professor 
of Divinity at Oxford, and had had the degree of D.D. 
conferred on him by that university. No final judgment 
was delivered by Lord Penzance, and further proceedings 
were put an end to by the death of the promovent.^ 

VII. Finance. 

At Common law universities and colleges w'erc allowed 
to do pretty much as they pleased with their property, 
free from the interference of the legislature and the courts, 
unless where a trust was imposed. Some of their old 
liberty still remains in their exemption from the Mortmain 
Acts {sec next chapter). In other directions they have 
been restrained. Most of the early Acts deal with leasing. 
The Acts 13 Eliz., c. 10, and 18 Eliz., cc. 6 & 11,- avoided 
all leases made by colleges other than those made for twenty- 
one years or three lives but the Acts did not make leases 

* Wil/isw Bishop of Oxford, fl877], 2 P. I). 192. 

® I'hey were restrictions on the Common law by which corporations aggregate 
could lease “without limitation or stint.” Co. Litt. 44a. 13 Eliz., c. 10, is 

a priv.ate Act, and must Ijc pleaded {Catter's Case, [1590], i Leon. 306). It 
applies to all eleemosynary corporations {Magdalen Hospital v. Knotts [1879], 

4 A. C. 324). 

8 The Crown is bound by 13 Eli/.., c. 10, therefore leases to the Crown 
contrary to the Act are void {Case of Ecclesiastical Persons, [1601], 5 Rep. 14). 
So are grants to the Crown, the Crown to grant to the intended purchaser 
{Magdalene College Case, [1614], u ^^cp. 66). Erom that date up to the Act of 
1858 a private Act was necessary for the sale of university or college estates. 
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by a college for such a term good if it were more than was 
limited by the college statutes. The statute 14 Eliz!, c. ii, 
extended the term to forty years in certain cases. By 18 Eliz., 
c. 6, (confirmed by 39 & 40 Geo. Ill, c. 41), one-third of the 
rent was to be reserved in corn. These Acts are generally 
known as “the Disabling Acts.” Most of them are still 
nominally law, but later legislation has rendered them 
obsolete in practice. By 5 & 6 Viet., c. 14, power is given 
to the universities to appoint and remove'inspectors of the 
corn rjsturns on which the few existing corn rents are 
based. At present they are estimated on the certificate 
of the Board of Agriculture and Fisheries. The provisions 
of the Lands Clauses Acts, 1845, were, by 20 & 21 Viet., 
c. 25, applied to university and college property within a 
mile and a half of Carfax, where new buildings, etc., were 
required. The Ecclesiastical Leasing Acts exempt colleges 
from their provisions. The principal Acts now affecting 
the property of universities and colleges are the University 
and Colleges Estates Acts 1858 to 1880, and 1898,^ (21 & 22* 
Viet., c. 44; 23 & 24 Viet., c. 59; 43 & 44 Viet., c. 46; 
61 & 62 Viet., c. 55). The main provisions of these Acts 
are that the universities of Oxford, Cambridge, and Durham, 
the colleges of those universities and Winchester and Eton 
are empowered to sell,® enfranchise,® mortgage, exchange, 
partition, and lease,'^ within the powers conferred on a tenant 
for life by the Settled Land Acts 1882 to 1890. No further 

1 This somewhat cumbrous form seems to be the official mode of citing the 
Acts. 

^ Conveyance of lands to a college in satisfaction of a liability, fair at the time, 
will not be upset if at a later date they become of greater value. A.-G. v. 
Pembroke Hall, [1825], 2 Sim & St., 441. 

“ The Copyhold Act, 1894, provides for enfranchisement where a university 
or college has leased a manor for life or lives or for years. I'or the purpose of 
enfranchisement the lessor and lessee jointly constitute the lord of the manor, 
(57 & 58 Viet., c. 46, s. 78). 

* In a lease by a college the head is bound to affix the college seal to the 
instrument, though he be in a minority (A', v. Witidham, [1786], Cowp. 377). 

10 
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beneficial leases are to be granted.^ Powers of sale, en¬ 
franchisement, exchange, partition, and building leases with 
option of purchase arc not to be exercised without the 
consent of the Board of Agriculture and Fisheries.® The 
Board may dispense with the report of a surveyor and 
may authorise loans for university or college purposes, 
repayable by instalments, usually in thirty years. The 
purposes to which capital money may be applied and 
the improvements for which money may be borrowed are 
set out in the schedules to the Act of 1898, The priictical 
effect of the Acts is that a university or college may grant, 
without the consent of the Board, a building lease (without 
option of purchase) for ninety-nine years, a mining lease 
for sixty years, and any other lease for twenty-one years, 
except of the college itself. Capital money is usually payable 
to the Board, but the Acts do not authorise the vesting of 
land in the Board.'"* The Board is entitled to costs of 
appearance on petition by the lord after enfranchisement 
*for investment of the fund."* Money arising from the com¬ 
pulsory sale of land under the Lands Clauses Acts, 1845, 
standing in court cannot be applied for new buildings of 
a college without the consent of the Board. If the Board 
consent, whether by order under seal or by appearing by 
counsel in court, an order for such application will be 
made under the Act of 1880, although it is not one of the 
modes authorised by the Lands Clauses Act.® 

^ The fines on beneficial leases had been treated as revenue and not as capital. 
They were a windfall for the existing fellows, but the colleges as corporations 
derived no advantage from them. 

® Originally the Copyhold Commissioners ; superseded by the Land Com¬ 
missioners in 1882, and hy the Hoard of Agriculture in 1889. The words “ and 
Fisheries” were added to the title by 3 Kdw. VII, c. 31. 

® It has not been thought necessary to give more than an abstract of the main 
provisions of the Acts, as the editions of the Acts by Mr. W. B. Skene and 
Mr. W. B. Gamlen contain the text of the Acts and can easily be consulted. 

* Ex parte Queens’ College [1857], 27 L. J., Eq. 178. 

* Ex parte Kiu^s College, L. R. [1891], I Ch. 333, 677. 
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Numerous Acts deal with tithe rent-charge/ and with 
the augmentation of benefices and the building, repairing 
and purchasing houses or buildings for the use of benefices 
by the loan of money without interest.® Grants of land 
may be made for valuable or nominal consideration or by 
way of gift, with the consent of the Board, for the purpose 
of open spaces foR the enjoyment of the public, with or 
without conditions (50 & 51 Viet., c. ^2. s. 7). Grants 
of sites may also be made under the Literary and Scientific 
Institutions Acts, and under the School Sites Acts; in the 
case of the latter not to exceed one acre. A lease may be 
granted instead of a conveyance.-* A large number of both 
public and private Acts deal with markets, tolls, widening 
and paving streets, gas, water, and other matters of local 
government. Stamp duties on degrees were abolished at 
Oxford by 18 & 19 Viet., c. 36; at Cambridge by 21 & 22 

’ A grant of lands by the Crown to a college does not exempt the college from 
payment of tithe, {Archbishop of Canterbury's Case, [1596], l Jicp. 46; Ma^aleue 
College Case, [1614], ii Rep. 66). For the validity of a modus dating from before^ 
13 Eliz., c. 10, .sec Jesus College, Oxford, v. Gibbs [1835], i Y. & C. 145. 

® Especially 29 C’ar. II, c. 8 ; i & 2 Will. IV, c. 45 ; and l iS: 2 Viet., 
cc. 23 and 106. 

•-* At one time the law was much more .severe than it is at present with regard to 
the correct description of the lessor, but there was a tendency to support the lea.se 
if possible. Queen’s leased to Hazel the Maison Dieu at .Southampton, the college 
describing itself as PrtrposUus socii et scholares Collegii Reginalis Gardianus 
Hospitalis. On an ejeciio frmue it was urged that gardianus ought to be 
gardiani, “ for the college dotli consist of many person.s and every person is 
capable.” But the court held that a college is one body, and so the .singular 
number was suflicient, {Queen's College Case, [1588], l I.eon. 134). The misnomer 
of Trinity, Cambridge, as les.sors did not avoid the lease {Trinity College Case, 
[1609], 2 Brownl. 243). In another QtteetCs case it was held that confirmation of 
a demise by preepoutus socii et scholares Aula vel Collegii Regina was good 
although the name given by the founder was Aula scholarium Regina, {Ayray v. 
Lovelace, [1614], i BuLstr. 91, also reported as Dr. Ayraye's Case, ii Rep., 18). 
In a case to the contrary effect, the omi.ssion of the words Beata Maria in a lease 
by the Provost and Fellows of the Collegium Beata Maria de Eaton juxta 
Windsor, was a misnomer sufficient to avoid the lca.se (Jenkins, Cent., v, 54). As 
to devises, it was hchl that a devise to “ Sir John College ” was good in equity as 
an appointment to charitable uses {A.-G. v. Blatt, [1676J, Finch, 221). The 
college intended was St. John’s, Cambridge. For a wrong de.seription in a grant 
by the Crown see Dean of Christ Church v. Parott in Appendix. 
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Viet., c. II ; on matriculations by the Acts of 1854 and 
1856 re'spectively. By 2 & 3 Will. IV, c. 80, colleges were 
authorised to enter into agreements with their lessees for 
the purpose of settling unknown or disputed boundaries or 
quantities of property leased. 

The Acts affecting the liability of Universities and colleges 
to imperial and local taxation are very numerous. ^ Colleges 
at Oxford and Cambridge, the colleges of Eton, Winchester, 
and Westminster, and the stipends of university professors 
and readers, and of college masters, fellows, scholai;g and 
exhibitioners, are exempt from land tax (38 Geo. Ill, c. 5; 
made perpetual by 38 Geo. Ill, c. 60).^ As to estate dut}', 
by the Finance Act, 1894, (57 & 5 ^ Viet., c. 30, s. 15 (2)), 
the Treasury may remit it in respect of pictures, prints, 
books, manuscripts, works of art, or scientific collections 
of national, scientific or historic interest given or bequeathed 
to any university.'^ Allowances in respect of the duties 
payable under Schedule A of the Income Tax Act, 1842, 
are to be made for repairs of colleges or halls, and for 
college buildings and offices not occupied by an individual 
member or any person paying rent for them, and for repairs 
of the college buildings, offices and gardens (5 & 6 Viet., 
c. 35, s. 61). By the Finance Act 1907 (7 Edw. Ill, c. 13, 
s. 21), every corporation must, after notice from the 
assessor, deliver a return of the names and salaries of 
persons employed.* Inhabited house duty is charged on 

* The earliest statutory exemption from taxation appears to have been an 
ordinance of the Commonwealth of‘ 1645. 

University and college property is not exempt from land tax, but much of it 
has been redeemed. In -■/// Sotds College v. Costar, [1804], 3 B. and P. 635, it 
was held that a purchase <jf lands on condition of the college paying all taxes 
rendered it liable to pay land tax on the lands purchased. 

® The exemption does not apply to colleges. 

* Before this Act it was held that the bursar of St. John’s, Oxford, not on the 
foundation, was liable to direct assessment under Schedule E, as the holder of an 
office of profit, (Langston v. Glasson, L. R. [1891], i Q. B. 567). His tax would 
now probably be paid through the college, and he would be entitled to claim the 
lower scale on his stipend as “ earned income ” under s. 19 of the Act. 
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every separate chamber or apartment in a college or hall 
(14 & 15 Viet., c. 36). Any college or hall at Oxford and 
Cambridge, and all offices and employments in connection 
therewith, and all persons residing therein, are within the 
jurisdiction of the general commissioners of the university 
with respect to assessment of income tax and inhabited 
house duty, (53 Viet., c. 8). The tax of five per cent, on 
corporate property imposed by 48 & 49 Viet., c. 51, does 
not affect property appropriated for the promotion of 
education. 

The liability of Oxford to poor rate is mainly determined 
by 17 & 18 Viet., c. ccxix; of Cambridge, by 19 & 20 Viet., 
c. xvii. The public buildings of the university and the 
college chapels and libraries are exempt by the Cambridge 
Act.^ The Oxford Act provided for the right to exemption 
being decided by the Queen’s Bench on a case stated. This 
was done in 1857, and it was held that the public buildings 
of the university were exempt, but not the college chapels 
and libraries." Other rates, such as the general district* 
rate, the education rate, &c., follow the same lines, as they 
are now collected together. In the case of the Oxford 
University Boat Club barge it was held that there was no 
proof of occupation so as to render the club liable to poor 
rate. The right was merely an easement.“ 

The universities and colleges as property owners might 
be civilly or even criminally liable, the latter probably only 
for quasi-criminal offences, such as non-repair or obstruction 
of a bridge or highway.* They alre undoubtedly liable for 
injuries to their servants under the Workmen’s Compensa¬ 
tion Act, 1906, for the interpretation clause of the Act, 

^ Downing was held liable for a paving rate, although founded after the 
Cambridge Paving Act of 1788, {^Doxoning College v. Pure has, [1832], 3 U. & Ad. 
162). 

® Re Oxford University, 8 E. & B. 184. 

^ Grant v. Oxford Local Board, [1868], L. R., 4 Q. B. 9. 

^ R. V. G. N. E. R. Co., [1S46], 9 Q. B. 315. 
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(s. 13) includes under employer “ any body of persons 
corporate or unincorporate.” 

Very little public money is paid to the older universities. 
Most of it goes to those of more recent foundation. As far 
as Oxford and Cambridge are concerned, the only cases 
seem to be certain grants to the Regius Professors, by the 
Board of Agriculture and Fisheries for agricultural educa¬ 
tion, and by the India Office in aid of the tuition of selected 
candidates for the India Civil Service. 

By the statutes framed under the authority of tHe Act 
of 1877 the accounts of the universities and colleges are 
audited annually and after audit published in a particular 
form; a general account of (i) capital, (2) revenue, an 
account of special and trust funds, and a schedule of loans 
from the Board of Agriculture and Fisheries, showing the 
sum borrowed and the instalments remaining due. At 
Oxford the finance ministers are the Curators of the 
University Chest, at Cambridge the Financial Board. 

Although a corporation cannot be a copyholder, still 
heriot custom may be due on the death of the head of a 
corporation,* or by one corporation to another.- 

James Williams. 


III.—THE MORTGAGE OF LETTERS PATENT. 

/~\F the various kinds-of mortgage with which the legal 
practitioner has ordinarily to deal, there is perhaps 
none as to which greater uncertainty and misapprehension 
prevails than the mortgage of a patent. Coming as it does 

^ Sec the case of the Provost of Worcester, Grant, 109. 

® Sec the case of Merton ami Magdalen, tk Anotlier curious Merton Case 
could hardly occur now. It is an echo of the Wars of the Roses. Parliament had 
granted lands of Merton to King’s. Merton recovered them by attachment 
following proceedings for forcible entry, [1464], V. B., 3 Edw. IV, 1. 
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partly in the domain of writers upon conveyancing and 
partly in the domain of writers on Patent law, the*subject 
has, so to speak, fallen betwixt two stools, and has received 
inadequate notice at the hands of either. Yet it is a matter, 
the peculiarities of which deserve rather special attention, 
particularly in view of the fact that mortgages of this kind 
occur in practice vith comparative frequency. The object 
of this article is to bring together, from various scattered 
sources, all the available information ftbaring upon this 
subject, and to present it in a compact and accessible form 
suitable for general reference. 

The peculiarity characterising the mortgage of a patent 
arises entirely from the very special nature of the property 
charged. Letters patent for invention, though sometimes 
described generically as a franchise ” or as a “ chose in 
action ” bear, in fact, no very close resemblance to the 
commoner forms of either of these classes of property. 
Strictly speaking, a patent is a species of property alto¬ 
gether sui generis, and when regarded from the point ofr 
view of affording security for the advance of money, it will 
be seen to possess several features differentiating it in a 
marked degree from other kinds of property that are more 
usually the subject of a mortgage. 

In the first place, there is the fact (by no means generally 
realised) that a patent itself, even though its validity be 
unimpeachable, is a thing of absolutely no intrinsic value; 
it is merely documentary evidence of the inventor’s title to 
certain privileges which, in their turn, may be worth much, 
little, or nothing at all, according to the circumstances. 
For an invention, no matter how ingenious it may be, has 
no Teal marketable value, apart from its capability of being 
worked at a profit. Needless to say, the mortgage of a 
patent gives the mortgagee no charge upon the patented 
plant or machinery, or upon articles made in accordance 
with the patented process. 
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Secondly, it must be remembered that a patent is, like a 
leasehold, in the nature of a wasting security. Its value 
diminishes gradually year by year, until at the end of the 
fourteenth year it is wholly extinguished. From the point 
of view of the patentee, of course, who works his own 
invention and builds up a business on the basis of it, the 
value is not wholly extinguished: he may continue to reap 
the benefit of a virtual monopoly, long after the expiration 
of his patent, in tfte shape of the goodwill attaching to the 
business. But this posthumous value of a patent, as it may 
be called, is of no good to the mortgagee. 

Thirdly, a patent is susceptible of joint-ownership of a 
peculiar nature. All joint-owners have equal rights in the 
patent. Thus, for example, the proprietor of a hundredth 
share in a patent has just as much right to work the inven¬ 
tion for his own benefit as the proprietor of the remainder, 
subject only to the restriction that he cannot grant licenses 
without the concurrence of his co-patentee. There is, how- 
,ever, no obligation upon him to account for profits derived 
from licenses any more than for profits derived from his own 
working. 

In dealing with the mortgage of a patent, therefore, such 
considerations as these have to be kept in mind, and in 
drafting the mortgage deed, special clauses have to be 
framed to meet them. 

With these preliminary observations it will be convenient 
to proceed at once to a closer examination of the subject. 

I 

(i) The rights of the mortgagor and mortgagee of a patent 

respectively. 

Notwithstanding that the patentee, by executing a formal 
mortgage of his patent, transfers “the full and exclusive 
benefit thereof” to the mortgagee, he still continues (so long 
as he controls the working of it—so long, in other words, as 
he remains mortgagor in possession) to be the “ patentee ” 
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within the meaning of sect. 93 of the Patents and Designs 
Act 1907. His name is retained upon the Patent* Office 
Register as proprietor; and it would seem that he is re¬ 
garded, at least by the Patent Office authorities, as sole 
proprietor. Against this view, however, has to be put the 
opinion expressed by Mr. Frost, in his work on Patent Law 
and Practice (Vol. IJ, p. 128, 3rd ed.), that the mortgagee 
and mortgagor together constitute the proprietor. 

The relationship of mortgagor and mort^gee, as parties to 
legal proceedings, admits of more definite statement, being 
one of the few matters affecting this subject that has been 
judicially determined. It was decided by the House of 
Lords, in Van Gelder Apsimon w* Co. v. Sowerhy Bridge Flour 
Co. ([1890], 7 R. P. C. 208), that the mortgagor of a patent 
is entitled to sue in respect of an infringement in his own 
name without joining the mortgagee as plaintiff; and further, 
that the mortgagee does not possess such an interest in the 
patent as to make it necessary that he should be joined as 
defendant. The mortgagor can also, it seems, apply to • 
amend his patent specification without making the mort¬ 
gagee a party; the latter, on the other hand, can only make 
the application jointly with the mortgagor. 

In a petition for revocation of a patent, the practice 
requires that the patentee and all persons interested shall 
be made respondents; hence, both mortgagor and mort¬ 
gagee are necessary parties. In the case of a petition 
for extension of the term of a patent, the rule is the same 
{Church's Patent^ 3 R. P. C. 95). • 

So long as the mortgagor remains in possession, the 
mortgagee of a patent is regarded merely as an incum¬ 
brancer, and he is entered on the Patent Office Register 
not as “ assignee,” though such is his strictly legal title,' 
but merely as “ mortgagee.” A mortgagor in possession 
has the right either to work the invention himself or to 
grant licenses to others to work it. But it should be 
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observed that, in the absence of express provision in the 
mortgage deed, licenses granted by the mortgagor alone 
are liable to repudiation by the mortgagee. By virtue of 
the rule of estoppel, however, such licenses are binding as 
between the licensee and the licensor, and also as between 
the licensee and the licensor’s assignee (see Cuthbertson v. 
Irving, 4 H. & N. 742). 

Unless the mortgage deed contains a proviso giving the 
mortgagor quiet‘bnjoyment until default, it is open to the 
mortgagee to enter into possession of the patent at any 
time. Until he takes this step, however, the mortgagee 
has no right to interfere in the working of the invention. 

As there can obviously be no physical entry upon a 
patent, the intention of taking possession must be signified 
by other means, as, for instance, by some decisive act 
affecting the control of the patent rights. There is no 
judicial pronouncement on this point, but applying the 
principle of those cases most closely analogous to that of 
a patent, it would appear that, in order to assume posses¬ 
sion, the mortgagee must take active steps to exclude the 
mortgagor from further enjoyment of the fruits of his 
patent. 

Just as a mortgagee can, by bringing an action for 
ejectment, compel a mortgagor to surrender possession of 
land or tenements, so presumably a mortgagee of a patent 
could obtain possession by getting an injunction restraining 
the mortgagor from continuing to work the patented in¬ 
vention. Reasoning upon the same lines, it seems also 
that just as the mortgagee of Blackacre may enter into 
possession of merely a part of the mortgaged estate, so 
the mortgagee of a patent may, if he chooses, assume only 
partial control of the patent rights, leaving the mortgagor 
in undisturbed possession of the remainder. In other 
words, he may assume the rights of co-patentee with the 
mortgagor. As joint-owmer of the patent in such a case, 
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he would have the right of working the invention inde¬ 
pendently and for his own profit; but, in view of sfect. 37 
of the Patents Act 1907, he could only grant licenses with 
the consent of the mortgagor. 

In Steers v. Rogers ([1892], 10 R. P. C. 245), the House 
of Lords was called upon to consider the position of a 
person who was both co-owner in fee of one moiety of a 
patent and mortgagee of the other moiety. It was held 
that he was entitled to work the paten? himself without 
liability to account to the mortgagor. Had he been in 
possession of the patent solely in virtue of his mortgage, 
he would, of course, like any other mortgagee, have been 
liable to account for profits, and to answer for wilful de¬ 
fault in any action for redemption that might subsequently 
be brought. 

A mortgagee in possession (either wholly or in part) is, 
it is submitted, entitled to registration as proprietor and 
patentee, being, in virtue of a legal assignment accom¬ 
panied by actual participation in the working of the patent, • 
the person “ for the time being entitled to the benefit of 
the patent.” 


(2) Form of mortgage of a patent. 

A patentee may mortgage his rights by (a) mere deposit 
of the patent grant with the person advancing the money; 
(6) an informal document indicating the intention of the 
parties to create a mortgage, but npt effectually transferring 
the legal interest; (c) by deed. 

Informal or equitable mortgages such as {a) and {b) 
require little comment. Briefly stated, the rights of an 
equitable mortgagee of a patent are as follows:— 

(i) He may foreclose; whereupon the mortgagor will be 
directed to execute a legal assignment of the patent 
to the mortgagee. 
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(2) He may obtain an order for sale by applying to the 
‘Court under the Conveyancing Act 1881, sect. 25. 

(3) He may require the mortgagor to execute a formal 
mortgage. This right, however, only exists where 
there is a written agreement to that effect. 

Beyond the above, the equitable mortgagee has no further 
powers and no covenant rights. 

It may be added that one of the peculiar privileges of a 
mortgagor by mere deposit of his patent is, that Iiq is not 
compelled to give the usual six months’ notice of his 
intention to redeem. 

Letters patent being granted under seal, the legal interest 
in them can only pass under seal; hence, to have full effect, 
a mortgage of a patent must be by deed. It is not intended 
here to discuss in detail the terms of such an indenture. 
Good precedents will be found in the Encyclopedia of Forms 
and Precedents, Vol. VIII, p. 685, and in Morris’s Patents' 

' Conveyancing;, p. 167. But it may be useful to call attention 
to a few special clauses, the insertion of which is rendered 
desirable by the peculiar nature of the property charged. 

The ordinary provision for quiet enjoyment takes the 
form, in the mortgage of a patent, of a clause debarring the 
mortgagee, until the power of sale has arisen, from inter¬ 
fering in the working of the patent by the mortgagee, but 
giving him (the mortgagee) the sole right to work the 
invention at any time after the power of sale has arisen. 

To obviate the risk faf subsequent repudiation by the 
mortgagee of licenses granted by the mortgagor, the latter 
should be empow'ered to grant licenses in the joint names 
of himself and the mortgagee, express authority being given 
him to act as the mortgagee’s attorney for this purpose; 
but not so as to involve the mortgagee in any liability 
thereby. A proviso is usually added stipulating that 
licenses shall not, except with the mortgagee’s consent in 
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writing, be granted otherwise than for royalties. The 
reason for this stipulation is, that if the mortgagor sells 
the right to use the patent for a premium he is in effect 
anticipating what may fairly be regarded as the income of 
the patent, to the possible detriment of the mortgagee. 

A patent being, as has been pointed out above, in the 
nature of a wasting security, it is very desirable that some 
provision should be made in the mortgage deed for the 
gradual liquidation of the principal debt during the life-time 
of the patent. Otherwise the mortgagee, content to leave 
things undisturbed so long as the interest is punctually paid, 
may overlook the fact that the value of his security is 
dwindling year by year, until he is rudely awakened by 
the discovery that the term of the patent has expired, or, 
at any rate, is so far spent that its residual value is 
practically nil. 

The precarious nature of the life of a patent, exposed 
as it is to the risk of revocation, makes it advisable, more¬ 
over, for the mortgagee to have a clause inserted stipulating 
that if, upon the extinction of the patent, the mortgage debt 
on any part of it is undischarged, the borrower shall execute 
a supplementary assurance charging the outstanding debt 
upon some other property of proportionate value. It need 
scarcely be added that the mortgage of a patent should 
invariably contain a clause giving the mortgagee a charge 
upon all improvements in, or additions to, the original 
invention. 


(3) Mortgagee's remedies. 

It remains to be considered how the mortgage may be 
enforced. Assuming that the mortgagor is in default, the 
statutory period after notice having elapsed, the following 
courses are available to the mortgagee for the purpose of 
realising his security ;— 

{a) He may assume control of the patent. 
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(b) He may foreclose. 

(r) He may exercise his power of sale. 

(d) He may appoint a receiver. ' 

The first of these courses has already been touched upon. 
By entering into possession the mortgagee would become 
entitled to receive the royalties accruing from licenses 
granted by the mortgagor, and all other profits directly 
attributable to the working of the patent. But, on the 
other hand, the onus would be upon him of working the 
invention to the best advantage; for the rule is .that a 
mortgagee in possession is liable to account for everything 
actually received, and further, for everything that but for 
his default or negligent conduct he might have received. 
It is evident, therefore, that the position of a mortgagee in 
possession of a patent is by no means free from responsi¬ 
bility; nor is it, as a rule, likely to prove beneficial, inasmuch 
as the exploitation of a patent in defiance of the inventor, 
or, at least, without his co-operation, has small chance of 
success. 

Foreclosure is a dilatory proceeding, necessitating six 
months’ notice to the mortgagor, and the only advantage 
it offers over the other alternative courses is to give the 
mortgagee the power of working the invention himself with¬ 
out incurring the liability to account. 

The power of sale, usually the most valuable of the 
mortgagee’s remedies, is, in the case of a patent, of very 
doubtful advantage. If the right to sell arises early in 
the life of the patent, fhe chances of realisation may be 
fair. The circumstances, however, under which the mort¬ 
gagee is driven to exercise his power are in most cases 
strongly adverse to the chance of selling the patent. It is, 
as a rule, only after the mortgagor has frittered away the 
best part of the life of the patent in unsuccessful exploita¬ 
tion that the mortgagee is faced with the necessity of 
realising his security; and then it is generally too late. 
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It should be observed, however, that the mortgagee who 
succeeds in selling his security in virtue of his power of 
sale has this advantage which, had he proceeded by fore¬ 
closure, he would have forfeited, viz., that he can sue the 
mortgagor for any deficiency between the mortgage debt 
and the amount realised by the sale of the patent. 

The appointment of a receiver under the statutory power 
is perhaps the mortgagee’s most useful exj^dient. Sect. 24 
of the Conveyancing and Law of Property Act 1881 gives 
a mortgagee this right as soon as the mortgagor has made 
default entitling the former to exercise his power of sale. 
The appointment may be made simply by writing under 
his hand. The receiver so appointed is deemed to be the 
agent of the mortgagor, and the mortgagor is solely 
responsible for the receiver’s acts and defaults, unless the 
mortgage deed otherwise provides. 

Kenneth K. Swan. 


IV.—THE OFFICE OF JURAT IN THE ROYAL 
COURTS OF JERSEY AND GUERNSEY.^ 

T he origin of the Royal Courts of Jersey and Guernsey- 
is lost in the mists of antiquity, but at the earliest 
period of which there is record they were similar in con¬ 
stitution. The Precepte d'Asshe, dated 1331 and confirmed 

• 

* The prepwiration of this article would not have heen possible without the 
generous assistance, as to Jersey of E. T. Nichollc, Esej., Advocate of the Royal 
Court, and in relerence to Guernsey of ()ucrticr Lc I’elley, Esej., II.M.’s Greflier, 
who have kindly revised it. 

“ The best statement of the legal position of the Courts of the Channel Islands, 
including Alderney and Sark, is contained in an admirable monograph by 
M. Julien Ilavct, published in 1878 under the auspices of the Ecole des Chartres. 
Although the Society Jersiaise has done excellent work in examining and publish¬ 
ing ancient records, M. liavet’s researches and conclusions have not been affected 
in any important particular. 
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in 1441, which contains the constitution of Guernsey, sets 
forth that— 

“ Les habtUans, et dcmotirans en la dicte Isle, eulx el lours pr^dMssours onne 
en usajf'e, et d'amienue accoustumance de fairc et eslire de eulx mesme douze 
homnus desplus notables et discrets, sages, loyaulx et riches de la ditte Isle,"^ 

Similarly in Jersey it was claimed before the itinerant 
justices in 1309 : 

“ The commonalty comes and says that they and their progenitors the Islanders 
here from a lime whicl/ memory riumcth not always used to have such Jurats of 
themselves who ought to lie elected liy the Officers of the Lord the King and the 
chief men of the country when there shall he need, that is to say, after'the death 
of one of them another trustworthy.'* 

Thus in both islands the J urats were elected, but in course 
of time there has developed a difference in the body of 
electors. In Jersey the Jurats are chosen by the ratepayers, 
and when there is a contest it is accompanied by the in¬ 
cidents familiar in an English county council election. The 
mode of election has been in the past a fruitful cause of 
controversy, and the subject on more than one occasion of 
inquiries by Royal Commission.’’ 

In Guernsey the election of a Jurat rests with the States 
of Election, constituted as follows:—The Bailiff, who is 
President as the representative of the sovereign ; the Jurats, 
of whom the full number is twelve; the ten Rectors; the 
Crown Officers; the dou;?cniers or parochial representa¬ 
tives ; and nine deputies elected by the ratepayers of the 
whole island. By an old ordonnance of the Court electors 
are liable to a fine for absence.'* The States of Election 

' Warburton, 7 'reatise on the Ilisf 07 y, Laws ami Customs of Guernsey, 1S22, 
p. 148. 

® Pleas de Quo Warranto, 2 Edw. II, translated in Jersey Prison Board Case 
in the Privy Council Appendix, Part II, p. 114b, and also issued among the 
publications of the Soci^te Jersiaise. 

* E.g., Report of the Royal Commissioners relating to the mode of electing 
Jurats in the island of Jersey, presented to the King’s Most Excellent Majesty in 
Council, 5th March, 1812. 

* Recueil d'Ordonnances de la Cour Roy ale de V Isle de Guemesey, Vol. I, p. 169, 
8 Sept. 1632. 
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have also to choose the Pr6v6t or Sheriff. The States of 
Deliberation, which meets for legislative purposes, is similar 
in its constitution, but only delegates of the parochial repre¬ 
sentatives have seats, instead of the whole number. The 
Lieutenant-Governor may be present in either assembly. 
The candidates for the office of Jurat, who have been 
nominated beforehand, are proposed and seconded, and 
speeches made by the members of the ^tates. Voting is 
by ballot. 

In Guernsey the qualification for the office of Jurat has 
not been further defined than in the Precepts d'AssisCy but in 
Jersey they must possess landed property in the island to 
the amount of forty quarters of wheat (^^30:15s. 3d.) per 
annum. They are forbidden to carry on the trade of a 
brewer, a butcher, a baker, or a tavern-keeper,*—the trades 
formerly licensed by the Royal Court. It has been decided 
that a person elected to be Jurat, and who had taken the 
oath of office, could not be a registrar of births, marriages 
and deaths. The Court therefore declared the incompati¬ 
bility of the offices.® In neither island is any legal training 
or even knowledge required. The office is honorary. The 
Preceptc d"Assise requires that the Jurats— 

“ Sc}-vcnt el doiven! se)-vir noslre dit Sr. le Roy et sa comf/mne yl/c»/jues, d leur 
propres coustages ct dt'pcns, sans prendre ni anoir gauges ny pension pecttnyelle dc 
nostre dit Sr. U Roy ne sa ditte commune." 

In both islands, however, the Jurats receive certain small 
Court fees, and dine at the expense of the Crown at the 
opening of the sittings. In Guernsey they have assigned 
to them a seat in the parish church.® The Jurat is bound 
to serve or pay a fine, and can only resign with the ex¬ 
pressed consent of the Privy Council upon the recommend¬ 
ation of the States. 

* Report of the Commissioners to inquire into the civil, municip.'il, and eccle¬ 
siastical laws of the island of Jersey, i860, p. xxxiii. 

Re Gallichan (1886). Table des decisions de la Cotir Royale dc Jersey, 1885— 
1888, p. 102. * Reeueil d'Ordonnances, Vol. II, p. 297. 30 Jan. 1824. 

II 
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Before the Jurat can occupy his seat in the Royal Court 
he is required to take an oath. At the present time the 
form of the oath provides an important distinction between 
the positions of the Jurats in the two islands. In Guernsey 
the Jurat is called upon to swear that he will be— 

‘ ‘ Vrai ct loyal sujef taut an fait Rcclesiasiiqnc qu 'an temporel, renoncant aux 
fails ct ordotmances dn Pape, et a tonic puismnre el Jurisdiction foraine.” 

It is impossible, ^therefore, for a Roman Catholic to hold 
the office, but in Jersey there is no such religious disability. 
Within recent years the French Roman Catholics have 
been obtaining considerable influence in the island. The 
complaint is made that they do not adapt themselves to the 
insular customs, to which the inhabitants cling tenaciously, 
but endeavour to substitute their own national ways and 
procedure. The presence of the Frenchmen is resented, 
and anxiety is felt as to a possible exclusion of their in¬ 
fluence if they should accomplish their undoubted intention 
of obtaining representation in the States. 

In both islands twelve Jurats, with the Bailiff as president, 
constitute the Royal Court. The Bailiff is nominated by 
the Crown, and is always a lawyer. He states the law for 
their information, but they are not obliged to accept his 
interpretation ;— 

“ If a Jurat shall not lie satisfyed concernin}; any point liclonging to the cause 
in hand, and sliall desire to l)e belter informed therein, to the end he may give 
right judgment in it, the Judge shall cause him to receive siitisfaction.*' * 

The Jurats generally deliver their opinions publicly, and 
from them the Bailiff gathers the decision of the Court. 
In the case of an equal division he has a casting vote, 
which he is obliged to give, though he may not agree with 
either section. In Guernsey the Bailiff may do nothing 
without the Court, but in Jersey he may act in certain 
circumstances, and has the appointment of officials of the 
Court. 


* Ordres du Couseil^ Vol. I, p. 379. 19 May, 1671. 
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It is argued sometimes that the position of a Jurat is that 
of a juryman rather than a judge. The contention was put 
before tlie Royal Commission in i860, consisting of Sir 
John Awdrj^ the Earl of Devon, and Mr. R. C. Jebb; but 
they did not adopt it in their report, which is a valuable 
statement of the laws and constitution of the island. 

The Royal Courts have jurisdiction in all civil and 
criminal matters. An appeal lies from them to the Privy 
Council.^ In both islands there is a separate Court for 
ecclesiastical affairs. Appeals lie to the Guernsey Royal 
Court from the Courts of Alderney and Sark, and it has 
also the right to allow the resignation of an Alderney Jurat. 

In Guernsey the business is transacted by a Court formed 
of the Bailiff and generally four, but not less than two. 
Jurats known as the “Cowr du quarticr.” The full Court, 
called the Cottr en Corps consists of the Bailiff and not 
fewer than seven Jurats, and is a Court of appeal. In Jersey 
the normal sitting of the Court is formed by the Bailiff and 
two Jurats, sitting as the Cour d 'Heritage, Cour de Billet^ 
or Cour de Samedt. A Court cannot be held without the 
presence of one of the law officers of the Crown to advise or 
represent the interests of the Crown whenever necessary, but 
they have no voice in the decision of the Court. 

Peculiar to the Jersey Court is the precedence given to the 
Seigneur de St. Ouen among the Jurats.® Another pecu¬ 
liarity is the office of Vicomte, who, besides being coroner, 
also represents parties who fail to enter an appearance. He 
is also the chief executive officer. *That position is held in 
Guernsey by the Pr6v6t. In Guernsey the Royal Court 
itself performs the duties of a coroner. The clerk of the 
Court in both islands is the Greffier, who, in Jersey, is nomi¬ 
nated by the Bailiff, but in Guernsey is appointed by the 
Crown. In Jersey the Jurats may act as commissioners 

* Statutory Rules and Orders Revised, 1^04. “Judicial Committee,” pp. 30, 44. 

® Ordres du Conseil, Vol. I, p. 297. Ixttre Royale, Oct. 15, 1667. 
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of oaths, but in Guernsey this right is particularly denied 
to them. 

Trial by j'ury in criminal cases was established in Jersey 
in 1786, but does not exist in Guernsey. In this and many 
other respects the practice of the law differs essentially and 
widely. “ It is, indeed, not easy for two different nations to 
be more distinct from each other in many of their laws than 
Jersey and Guernsey.” ^ The two islands keep quite apart, 
and desire to maintain their independence as strongly as 
they uphold their right of self-government in opposition to 
claims put forward by the Crown. In asserting the power 
of the Royal Court in Guernsey, it is contended that the 
Lieutenant-Governor is subj'cct to it by his oath, in which 
he promises— 

“ If peradventure you should act or do anything contrary to tlio said privileges, 
ancient customs and ordinances, that you will at all limes ujion conference with the 
Bailiff and Jurats and their pointing it out to you, redress the same in everything 
that shall be meet and reasonable.” 

In addition to his judicial work as a member of the Royal 
Court, the Jurat also has a seat in the States as a legislative 
assembly. There is evidence for the belief that the States 
were originally an outcome of the Royal Court. Thus he 
assists in making as well as interpreting the laws. Further¬ 
more, the Guernsey Royal Court has retained its own 
legislative authority, apart from the States, of which the 
Jersey Court was deprived in 1771. 

Even those who have the most intimate knowledge of the 
customs of the island ha^je difficulty in defining the boundary 
between the subjects legislated upon by the Royal Court 
and the States. It is suggested that the former never 
actually legislates, but makes administrative orders, whose 
effect cannot easily be distinguished from the result of 
statutory enactment. This legislative power of the Royal 
Court has one advantage, that it enables urgent matters to 

^ 77 /<! Channel Islamh, by Dr. Ansted and R. G. Latham, rcvisetl by 
E. T. Nicolle, p. 432. 



OF JERSEY AND GUERNSEY. 165 

receive immediate attention. The Court requests the Law 
Officers to prepare a bill, takes it into consideration at the 
next sitting, approves the measure, and thereupon it becomes 
the law of the island. On the other hand, this power is a 
source of conflict with the States, as, if the ordonnance is 
intended to be lasting, it must be laid before the States for 
their approval. But without that sanction or the assent of 
the Lieutenant-Governor it may have the full force of law. 

This dual capacity renders the position of the Jurat 
unsatisfactory, and the constitution of the Courts has 
been declared to be “anomalous and incompatible with 
its competency to decide questions of law.” ^ The scarcity 
of lawsuits and the fact that disputes arc often compromised 
may be ascribed chiefly to this cause. Nevertheless there 
seems to be no immediate prospect of effecting the obvious 
reform of employing a paid judiciary of trained lawyers. 
The recommendation was one among many made by the 
Royal Commission in i860. One reason for satisfaction 
with the existing state of affairs probably lies in the nature 
of the laws which have to be administered by the Jurats. 

In Jersey certain of the laws were codified in 1771 ; 
but the work is an unsatisfactory compilation, of which 
the greater part has fallen into desuetude.- There is a 
collection of Orders made by the Sovereign in Council 
affecting the island, and the “ lois et rcglements ” of the 
States have been collected in an edition recently com¬ 
pleted.’"* Guernsey has no code, but there are collected 
editions of the ordonances of the Royal Court, and also of 
the Orders in Council applying to the island. The laws 
governing the island of Guernsey are mostly taken from 
Lc Contumier de Normandie, Commentaires de Terrien sur le 

’ Jersey Laws Commission^ uhi sup., p. xxxiv. 

* A second edition was issued in i860. 

® As there is some difficulty in obtaining these laws in England, it may be 
mentioned that the Slates printer is Mr. J. T. iJigwood, 13, Broad Street, Jersey, 
and in Guernsey application should be made to lI.M.’s Greflier. 
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Droit Civilf Commentaires de Damagej Pothier and other 
Norman commentators. There adoption has been sanc¬ 
tioned by an Order intituled “Approbation des Lois.” 
Since 1885 the decisions of the Jersey Royal Court have 
been published in digests from time to time; but in 
Guernsey the rulings of the Court are only available in 
MS., but readily accessible in the excellent muniment 
rooms of the Coyrt, which are open freely to the public. 
The influence of English commercial law and procedure 
is felt in Jersey, but the procedure of the Court and the 
land laws are based on the Norman coutumier, and the 
whole atmosphere of the proceedings is of a Court un¬ 
affected by modern changes in practice. 

Sometimes the Jurat has served the office of constable, 
in which he has a certain amount of municipal and ad¬ 
ministrative work, so that he has had an apprenticeship 
for the higher office, so far as his legislative and adminis¬ 
trative duties in the States are concerned. A change, 
however, in the calibre of the Jurat would involve a com¬ 
plete overhaul of the administration of justice. It can 
readily be understood, therefore, that the islanders hesitate 
to upset arrangements which have served them well and 
developed according to their needs during hundreds of years. 


C. E. A. Bedvvell. 
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V.—RESPONSIBILITY IN LAW.^ . 

s 

{Continued from VoL XXXII, page 457.) 


IX. 

I T will not seriously be questioned at the present day 
that man has a spiritual as well as a material origin— 
that he is constituted of a higher and a lower self.^ The 
higher, self will correspond with his spiritual origin, the 
lower self with his animal origin: and the character of 
the man will depend on the nature of the control: when 
the spiritual and the material faculties work together in 
unison, the man is sane ; when these respective faculties 
work no longer together in unison, when there is a divided 
personality in which the normal action of the spiritual upon 
the material is arrested or perverted, the man is no longer 
sane. The material part of man is endowed with life—has 
a soul in like manner as the lower animal creation; and, 
so far as we have any right to anticipate, this soul in 
conscious existence is intimately related to the life of the 
body—coming in with the first breath of life and going out 
with the last: the spiritual part of man is self-existent— 
an emanation from the Divine of a new self at conception; 
and, as we have every reason to believe, this spirit in sub¬ 
conscious existence is fitted to control soul and body during 
life and is freed at the moment of dissolution and survives.® 

’ Sections I to VI of this article appeared in Vol. XXXI (1906); Sections VII 
and VIII in Vol. XXXII (1007). Section IX (conclusion) should have appeared 
in Vol. XXXIII (1908) but was unavoidably held over. The treatise with some 
alterations and .additions has now been published in book form by Messrs. Uutter- 
worth & Co., Pell Yard, Temple Bar.—Ed. Law Magazine A’eriew. 

2 Lodge, T/ie Substance of Faiths 77 ; Myers, Jluman Personality, Vol. I, 
14, 15 ; Josiah Royce, The Spirit of Modern Philosophy, 340, 372-80. 

" Si, Matthew, \.\vi, 38; St. Luhe, wiii, 46; Psalms, cxvi, 8; Ki, 13 ; xxxi, 

5; Acts of the Apostles, vii, 59; Hudson, 'The Lam of Mental Medicine, 23, 

25-8; 83—92. 
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In these spiritual and material faculties we are able to trace 
the several origins of the intuitional and the empirical, the 
rational and the experiential, qualities of man ; we can 
discover the correspondence of the intuitional in man to 
the instinctive in the lower animals; and we can see how 
man, when bereft of his higher faculties, may be so “ totally 
deprived of his understanding (as not to) know what he is 

doing no more than.a brute or a wdld beast.” ^ 

The spirit is the true self; the soul and body are the mani¬ 
festation (incarnation) of the spirit; but the spirit njay be 
deposed from its seat, and soul and body be possessed by 
alien influences—thus arises the phenomenon of a divided 
personality which may occur spontaneously under certain 
psychopathic conditions, or be artificially produced in cases 
of hypnotisation.® 

The normal mind being thus constituted of supraliminal 
and subliminal faculties functioning upon a primary basis of 
intellect, feelings and will, the impairment or dispossession 
of either of these two faculties must inevitably react upon 
the three basal functions; and we w'ould expect accord¬ 
ingly that states of abnormality should show' themselves 
indifferently—in the intellect by way of defect of reason, 
in the feelings through perversion of moral sense, and in 
the will from misdirected action. These various deflections 
from the normal w'ill manifest themselves under various 
phases and in varying degrees; but, in all cases, we shall 
have to look for some sign of that impairment of the 
material or dispossession'of the spiritual, which may arrest 
the harmonious action of the higher and lower faculties 
of the mind, before we shall arrive at a true criterion of 
responsibility. We may classify insane states for con¬ 
venience sake under three main headings, and in each 

^ Arnold?s Case, Mr. Justice Tracey, in liis charge to the jury, took this view 
of such a madness “as is to be exempted from punishment,” l6 State Trials 
(Howell), 765, 695—766. 

iMyers, Human I'cnonalily, Vol. I, 203-5, I 7 i» 62, 217, 65; Vol. II, 192-8. 
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case we shall hnd that one or other of these criteria is 
a distinguishing feature.^ First, we find a certain order 
of cases, distinguished by arrested mental development, 
generally shown as idiocy or imbecility.® Secondly, we 
find a certain order of cases, easily distinguishable by 
ph)'^sical disease or decay : these may conveniently be de¬ 
scribed under the general heading of dementia.® Thirdly, 
we find a general order of cases, distinguishable by indica¬ 
tions of (a) deflected intellection, (b) perverted feeling, (c) 
misdirpeted will, to which the general term mania may 
be most aptly applied. The cases falling under the first 
and second orders do not often present much difficulty on 
account of the marked pathological symptoms which attend 
these mental states. It is the third order of cases to which 
we have here to devote special attention on account of the 
difficulty that has been experienced, by the medical and 
legal professions alike, in finding a common test by which 
they may be marked off from cases of ordinary depravity. 

The difficulty has arisen from not perceiving that in¬ 
sanity, as an abnormal mental condition, is owing to the 
inharmonious action of the higher and lower faculties, and 
that it may have its origin not only in the impairment of 
the lower but in the dispossession or perversion of the 
higher. There is a moral and spiritual side to insanity as 
well as a physical and mental: it may originate by way of 
certain predisposing physical conditions; it may develop by 
a gradual weakening of moral control. The tragedies of life 
come through the cherishing of inordinate affections. The 
history of many cases of insanity is to be read in the growth 
of insistent ideas:® here we come upon signs of a divided 
personality—the evil in the heart of man warring against the 
good; the evidence goes to prove that the character of the 

^ Taylor, MedicalJurisprudence, Vol. II, 484, 4th e<l. 

Ibid., 502-4. ” Ibid., 501-2. ^ Ibid., 484-93- 

® “Insanity of Doulil,” l)y I’. C. Knai>i>, M.D. {The Amcruan Journal oj 
Psytholojp^', Vol. Ill, p. l) 
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man has changed and the warring elements have become 
conspicuous. In such cases, the evidence will show not the 
progress of a physical disease so much as the growth of 
morbid ideas acting upon a system weakened by nervous 
shock or suffering under hereditary taint. In this way the 
control of the true self may suffer eclipse. 

The process of disintegration may have made considerable 
advance without having attracted much notice; but it may 
generally be traced back to some congenital weakness or 
inherited tendency, or it may be to some actual cerebral 
lesion.^ In this view, the unifying power of the spirit over 
the organism has given way to instability and doubt, and 
“ the persistence of an uncontrolled and unmodifiablc group 
of thoughts or emotions .... become alien and obtrusive, 
so that some special idea or image presses into consciousness 
with undue and painful frequency ”: - and thus arises the 
fixed idea and other phases of possession. When the dis¬ 
integrating process has arrived at this stage, the personality 
is split up and the subject may come under the control of 
alien powers. It has already been shown how immeasurable 
is the spiritual pow'er that resides in Faith. It includes the 
sum of knowledge and belief; “ but it must also include all 
the spiritual energies of the human soul. To say the least, 
it must be the mental condition precedent to enable the soul 
to exercise any of its powers.”'^ When Faith is lost, what is 
there to put in its place ? When the soul is unmoved by 
faith, the organism becomes the creature of suggestion: ' 
when the spirit, the trile self, has ceased to exercise its 
powers, suggestion from within or from without—self or 
alien—usurps its place. We may follow out the process 
artificially under the phenomena of hypnotism. 

^ Myers, Human Personality^ I, 39, 40. 

Jbid., 40. r. ('. Knapp, M.l)., “ Insanity of Doubt ” (The merit an Journal 
of Piytholo^y, \'ol. Ill, January, 1890, Art. l). 

T. (i. liudson, D.l’li., The Laio of Mental Mctlnine, 18, 19. 

* AW., 23, 25, 26 7. 
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X. 

Let us consider for a moment what takes place under 
hypnotism—what is the condition of the hypnotised subject 
and how far hypnotic states may resemble certain phases of 
insanity. 

We have already seen how power resides in the spirit of 
man through faith—trust in the unseen:^ “even now the 
organism of each man is passing and must* pass increasingly 
under the control of his spirit .... his spirit indraws from 
the metetherial environment an energy limited only by the 
intensity of its own appeal: in things physical as well as in 
things spiritual, ‘ by grace we are saved through faith.’ ” - 
When faith has given place to instability and doubt, the 
mind lies open (as has been seen) to insistent ideas—come 
from what source they may: the spirit having lost control, 
the organism lies a prey to alien influences—ready from the 
material or metetherial environment to enter into possession. 

It will be instructive now to follow out one or two in¬ 
stances of hypnotic trance and to notice how similar are 
the manifestations artificially induced in the hypnotised 
subject to those which we are familiar with in alleged cases 
of insanity—that perchance we may in hypnotic phenomena 
find an explanation of cases of possession and of the various 
forms of mania.'’ We may observe in these hypnotic 
phenomena the control of an alien power, the subdivision 
of the self, the action of the organism even against the will 
of the complete self, self-hypnotisation — allowing oneself 
to become possessed, self-induced delusions.^ “ The differ¬ 
ence ” between hypnotic phenomena and ordinary subliminal 
functioning “is that what we have seen done spontaneously 
we now see done in response to our appeal.’’*' A marked 

* Hebreivs, xi, l. 

® Myors, Human J*ersonali/y,\’u\. I, 155, 193; 119, 123, 215; E/'/iaiausy ii, 8. 

/hid.y 168—169. * ////■(/., 444—50 (S. 518.1—5226). 

* Ibiii., 170. 
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feature of the hypnotic state, in common with certain insane 
states, is liability to delusion—producible from self, or alien, 
suggestion.‘ In cither case the subject, having no faith to 
rest upon, is in a condition of almost complete receptivity 
to suggestion—of the operator in the one case, and of the 
possessing influence or insistent course of ideas in the other. 
Here we have alternating states of consciousness, and the 
essential characteristic of one at least of the states of a 
divided personality is the invasion of an alien power. 

This assumption will not meet with a ready assent; but 
the cases in mental pathology are very numerous to which 
no other hypothesis will afford a more satisfactory explana¬ 
tion. By way of illustration, one may cite a couple of cases 
from the public prints. In the first of the two cases the 
full particulars, as published in the daily journal, are given.- 
“ Lying on the grass in a walled-in garden of which the 
door was locked, a girl of sixteen .... was found un¬ 
conscious and in night attire early on Sunday morning near 
Wellington, Shropshire. A blanket, a pair of slippers, eye¬ 
glasses and a skirt were found beside her, while she clasped 
a shilling in her hand. She w\'is taken to a house and 
revived, being then driven to her home three miles away. 
She remembers absolutely nothing of how' she came to be 
where she was found. She seemed to be in good health on 
the Saturday night, but was gone from her room when the 
maid w'ent to call her in the morning. It appears that she 
w'alked no fewer than three miles while fast asleep. How’ 
she got out of the house'is a mystery, as the door was found 
locked in the morning. She w'as very short-sighted, yet 
must in her sleep have climbed a wall which she would have 
found difficult to scale in the daytime and in possession of 
every faculty. Her mind is a complete blank from the time 
she w'cnt to bed until she awoke to find herself in the house 

* Myers, Hunittn l\:rso$iaUt}\ Vul. I, 1S9; 447, 449. 

- Daily Mail, Jlst Maicli, 1908, “ Sle'.pcr Walks 3 miles."’ 
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three miles away. ‘In this girl's case,’ a medical^corre¬ 
spondent writes, ‘ the walking movements she went through 
are so common-place that it would take a very slight brain 
impulse to start them. A vivid dream might have been a 
sufficient stimulus. The climbing of the wall is a much 
more intricate act, demanding an accurate sense of touch 
and appreciation of distance; and this sort of act, like the 
recent case in which a sleep-walker shpt his wife, is a 
mystery which brain specialists cannot elucidate.’ ” This 
case is'instructive: the medical correspondent quoted admits 
that it cannot be explained on physiological or apparently 
on psychological grounds—that, in fact, it and other cases of 
a like order are an unsolved mystery to brain specialists. 
The reason is not far to seek : the mystery lies deeper than 
what an inquiry into the functioning of the brain is ever 
likely to reach. What have we here ? The motor-centres 
of the brain truly are active, but sensibility and conscious¬ 
ness are asleep; 3'et we have more to account for in this 
case (as the brain specialist admits) than mere brain action 
under the impulse of a dream. We maj', however, have light 
thrown on the subject by comparing cases of spontaneous 
somnabulism with those artificiall}'^ induced in hypnotism: ’ 
and we may find that “ the spontaneous sleep-waking state 
itself is manifestly akin to hj’pnosis,^ we shall find in fact 
“ that the perceptive power within us precedes and is inde¬ 
pendent of the specialised sense-organs.”^ This should 
explain half the difficulty: it affords an adequate explanation 
of how the young lady was enabled to overcome all obstacles 
in her path, but it does not explain how her own personality 
came to direct her movements so as to play a trick upon her 
during cerebral unconsciousness. To take a step further— 
the organism may be subject to alternating states of con¬ 
sciousness : “ somnambulism often starts as an exaggerated 

* Myers, Human Personality, V’'oI. I, 203, 59. '■* Ibid., 203, 66. 

•'* Ibid., igi ; Hudson, Tl/e law of Mental Medicine, 23, 29, 92. 
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dream; it develops into a kind of secondary personality.”' 
We have already seen how naturally, under certain morbid 
conditions, alternating pliases of the personality may be 
developed. When the organism is out of gear in respect 
of the harmonious working of the physical and spiritual 
qualities of man, by reason mayhap of some mental or 
bodily derangement, the controlling power of the spirit is at 
stake. The natural result of such a state of things is a 
feeling of doubt or helplessness: doubt is that condition in 
which the human mind is peculiarly open to suggestion; 
even in sane states, the rapid transition from extreme 
nervousness to desperate determination is of frequent 
occurrence; and, in insane states, we have no reason to 
be surprised at a derangement arising in trouble, weak¬ 
ness or doubt, hardening into fixed and insistent ideas, 
as Dr. Knapp (already quoted) observes,^ in discussing 
certain opinions that had been advanced, “ Here again I 
believe that too sharp a distinction has been made, as the 
folic dll doute and paranoia evidently blend ”; and, after 
some further observations, he cites a case showing “ clearly 
the mixture of insistent ideas and delusions, the combination 
between insanity of doubt and paranoial To return now 
to the case of the young lady somnambulist, we have to 
account not only for the directing power of her unconscious 
movements, but for the fact that these movements were 
carried out in opposition to one of the primitive and 
intuitively-effective laws of our nature—that of self-con- 
.servation.® If the spirit, the true self, were controlling 
these movements, one would expect them to have been 
carried out in conformity with this law: that the move¬ 
ments have not been so carried out raises the presumption 
that the control, if not absolutely hostile, was at least not 


^ Myers, Human Personality, Veil. I, 203, 40—68. 

2 “Insanity of Douht” {American Journal of Psychology, Vol. Ill, 15—18). 
•'* Bain, Mental and Moral Science, 79, 80. 
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intelligently and favourably disposed to the welfare of the 
organism. A reference to cases of induced somnambulism, 
in which the subject has put himself under the control of 
a hypnotist, will show how this may occur: we shall see 
in fact that “the spontaneous sleep-waking state itself is 
manifestly akin to hypnosis.” ^ The strength of the spirit 
is in the Faith with which it inspires the waking intelli¬ 
gence : when there is a rupture of the {personality, as in 
sleep-waking states, spontaneous or induced, the organism 
lies open to suggestion which may crystallise into fi.xed or 
insistent idea; so that the organism enthralled to the ideas 
suggested is impelled to action apart from knowledge and 
alien to conscious desires. In the integrate personality 
then the spirit, acting in conjunction with the soul, con¬ 
trols the organism through faith; but, when faith is weak, 
or when soul and body are unable to contend against 
distracting influences, “ there may be a real break ” in the 
personality. In the growth of insistent ideas, “ we have to 
do with an instability of the conscious threshold and, as 
“ such changes are generally noxious,” they may be re¬ 
garded “ as steps on the road—on one of the many roads— 
to mental overthrow.” We arc now in a better position to 
complete our inquiry into the case of the young lady som¬ 
nambulist. The whole of the circumstances are amply 
explainable on the hypothesis of insistent ideas acting on 
a lower stratus than that of the supraliminal or conscious 
self. 

The second case will carry us a step farther and will 
help us to complete our review of the situation. We have 
learnt from our inquiry so, far, by comparing induced with 
spontaneous somnambulisms, that these present similar ap¬ 
pearances, and are “ sometimes actually interchangeable ” : 
we have learnt, further, that what may begin “ as an exag¬ 
gerated dream,” or insistent idea, “ may develop into a kind 
1 Myers, Human Personality^ Vol. I, 202-3, 217. 
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of sccpndary personality,” and that the subject is then in 
a state out of control of his ordinary conscious self, and 
comes easily under the influence of any dream-like self- 
suggestion, or into rapport with some alien intelligence. “ It 
has now been actually proved .... that the hypnotic 
trance can be induced from a distance so great and with - 
precautions so complete that telepathy, or some similar 
supernormal influence, is the only efficient cause which can 
be conceived.”^ It matters not whether it be by way of 
an insistent idea, self-suggested, by way of “ effluence,” from 
a hypnotiser, or by way of invasion from an extraneous 
source, the personality which has become thus dis^gre- 
gated is possessed:® “hypnotic trance has created for us 
.... situations externally indistinguishable from what ” 
may be regarded “ as true possession.”*^ 

The second case, in illustration of disintegrated person¬ 
ality, is taken from an article by Mr. Harold Bcgbie “ about 
insanity,” published in the same Journal as the former case. 
Mr. Bcgbie, after lucidly remarking—“ It is not a diseased 
brain or a small brain that is responsible in every case for 
the teasing mystery of insanity: some shadowy cause, as 
invisible and as intangible as the electron of the chemist, 
is responsible for this tangle in the affairs of men; and only 
the law is bold enough to pin a label to the phenomenon ” 
—relates a story told to him by one who had been “ a 
charge attendant in one of the largest lunatic asylums in 
this country ” for many years, and who had been so deeply 
affected by the spiritual mystery surrounding an incident 
which had happened to him on a certain day that the im¬ 
pression had never deserted him. The attendant had been 
going his rounds at midnight: all was silent but the sound 
of his feet on the stone corridors and the muffled sighs 
and moans of the unfortunate paupers. “The attendant 

^ Myers, Human Personality^ Vol. I, 207. 

^ Ihid.y Vol. II, 192, 193, 198; Vol. I, 6$. find., Vol. II, 193. 

< “ What Science does not know,” Daily Mail, loth May, 1904. 
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thought no more of those sounds than one thinks of the 
wind in the chimney or the groan of old furniture, ^ut, as 
he approached one of the enormous wards, his thoughts did 
for a moment run on before him to a poor creature lying in 
that room, to whom he knew kind death was now beating 
its way through time. Would he find the madman dead, or 
would he find him babbling in feverish dreams of things and 
sights and thoughts of which our sanity has no cognisance ? 
He entered the long ward .... He began his* solitary 
tour of inspection. Down the centre of the sleeping ward 
he went slowly and perfunctorily .... looking at every 
huddjed bed upon his right side before turning at the end 
to slfidy those upon his left .... As he went forward, 
he heard a noise upon his left a little behind him, and 
turning round he beheld the poor dying lunatic rising out 
of bed. The sad and friendless madman .... brought 
his feet slowly to the floor and then stood up with white 
and strangely quiet face. The attendant thinking he was 
in delirium moved back to help him into bed. But, before 
he had taken a few paces, the dying lunatic, as though 
aware only of his own presence in the ward, kneeled 
solemnly down at the side of the bed, buried his face in 
his hands and began to pray aloud.” “ The attendant tells 
me,” continues Mr. Bcgbie, “that never before and never 
since did his ears listen to prayers so fervent, so wonderful, 
so sublime .... He asked for forgiveness and he made 
supplication for help. From the side of his pauper bed, in 
the midst of those sleep-breathing madmen, the hushed and 
fervent voice of this hitherto dumb soul climbed sacredly to 
the Almighty, asking the Eternal to forgive him the sins of 
which he had been guilty, and to bow down His Heaven 
and come and save him. There was no frenzy, no chaotic 
jumble of words, no aimless sentimentalism. As spirit to 
spirit, this once hopeless and dangerous lunatic prayed in 
that haunting scene for God’s clemency and Heaven’s help, 

12 
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as though the illusions of madness had rolled suddenly away, 
and he w'as looking straight into the Holy of Holies and 
was unafraid .... And, when the prayer was finished, 
the man rose up from his knees, climbed into his bed, laid 
his head upon his pillow, and through the little wicket-gate 
of sleep presently entered the fields of eternity.” Mr. Begbie 
adds that, since the publication of an article dealing with the 
problems of lunacy,^ there have been many other stories sent 
to him in which “ there has been this same sudden sanity at 
the approach of death .... The problem in each case is 
the same—the sudden lull, the sudden ray of light, and then 
death.” 

Upon the facts in this and similar cases, for the existence 
of such cases can scarcely be disputed, several observations 
may be made. We observe a sudden return to sanity from 
an insane state—a divided or (it may be) an alternating 
personality: in the one case, the spirit has lost control, 
the reason has temporarily vanished; in the other case, 
the spirit has regained control and reason is restored. 
There has been dispossession and there is repossession: 
whether the dispossession has been effected by an alien 
power, or by an inferior and lower stratum of the self, 
the result is the same—it requires re-unification of the 
entire personality to bring back light and reason.- 

XI. 

We are now in a better position to distinguish evidences 
of insanity from those of mere depravity. Frequently, of 
course, the one will shade into the other; but, it is always 
liable to be forgotten that the question that has to be 
decided in the Courts is not that of insanity but of respon¬ 
sibility. One has, first of all, in such an inquiry to look 
for evidences of that change in the thoughts and habits 

^ Which the present writer has not seen. 

® Myers, Human Personality^ vol. I, 42. 217 ; vol. II, 190-2. 
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which is the general precursor of disaggregation; and, 
secondly, to seek out signs of a divided personality.' The 
important thing to consider at this stage is not the extent 
of this derangement, but whether evidences of a cleavage 
in the personality does or does not exist.- 

We now proceed to apply these principles to a few of 
the cases that have come before the Courts in which in¬ 
sanity has been pleaded as a defence.. One result, we 
trust, may be to sweep out of the way the last vestiges 
of a controversy over what has been called “ Moral In¬ 
sanity.” Moral insanity may be said to exist, more or 
less, in every criminal act of a depraved type: and it affords 
no real distinction. What one has to ask, in such cases, 
is: “ Is the man all there ”—is there a cleavage of the per¬ 
sonality : is the insistent idea deep down as in the sub¬ 
conscious somnambulist—is the possession complete as in 
the hypnotised subject?*' 

It is not necessary to select our cases: almost any re¬ 
ported case, where the evidence has been produced with 
care and discernment, will serve to illustrate on one side 
or the other the principles laid down. 

The first case that we shall examine is that of Reg. 
V. Townley (1863).’’ The prisoner was tried for the very 
atrocious murder of Elizabeth Goodwin to whom he had 
been engaged and who had broken off the engagement. 
The Prosecution contended that the prisoner knew the 
nature and quality of the act and that it was prohibited. 
The Defence pleaded insanity. VeWict, guilty. Martin, B., 
in charging the jury, said: “The jury must judge of the 
act by the prisoner’s statements and by what he did at 
the time. Unless they were satisfied—and it was for the 
prisoner to make it out—that he did not know the con- 

* Myers, Human Personality^ vol. I, 40, 57 ; 42, 59; 60 -5. 

Mercier, Criminal Responsibility. 138, 140. 

® Taylor, Medical Jurisprudence, vol. II, 477, 564-5. 

* Myers, Human Personality, vol. I, 60, 196, 198, 209. “ 3 t’* & 839“49* 
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sequences of his act, or that it was against the law of God 
and man and w'ould subject him to punishment, he was 
guilty of murder .... The question for the jury was— 
was the prisoner insane, and did he do the act under a 
delusion believing it to be other than it was ? If he knew 
what he was doing, and that it was likely to cause death 
and was contrary to the law of God and man, and that 
the law directed tjiat persons who did such acts should be 
punished, he was guilty of murder.” Under such a charge, 
it would be difficult to find a verdict of acquittal gn the 
ground of insanity for any maniac who had committed 
murder. The main characteristic of such crimes is, tliat 
the maniac docs know what he is doing but finds a delusive 
excuse for it, as did the prisoner. The evidence went to 
show a simply phenomenal state of depravity, and this with 
the judge’s charge no doubt weighed with the jury; but 
there is little doubt, from the evidence, that the murder was 
committed under a paroxysm of maniac frenxy. There was 
evidence of delusion; but, as this was of a common type, it 
was not paid much heed to. There was evidence of that 
“ change ” in the life and habits of the prisoner, which has 
been shown to be the usual precursor of disaggregation of 
faculty. Finally, the prisoner was reprieved: and he com¬ 
mitted suicide in prison—raising the presumption that then 
at all events he wais insane. 

The next case that we shall quote is that of iRcg. v. Burton 
(1863).^ The chief interest of this case lies in the plea of 

moral insanity ” havings been set up by the defence and 
having failed. Counsel for the defence said he desired to 
show a moral disease distinct from depravity. This was 
clearly the wrong course to take. Wightman, J., in charg¬ 
ing the jury, cited the rule laid down by the judges in the 
MacNaghien Case, and directed that “to apply this rule 
to the present case would be the duty of the jury .... 

» F. & F. 772-81. 



RESPONSIBILITY IN LAW. 


l 8 l 


Homicidal Mania .... as described by the witnesses for 
the defence showed no delusion. It merely showed a 
morbid desire for blood .... The question for the jury 
was, whether the prisoner .... was incapable of knowing 
that what he did was wrong.” The prisoner, a youth of i8, 
had been indicted for the murder of a bov. At first he 
pleaded guilty, but afterwards retracted his plea and pleaded 
not guilty. The murder seems to hav^i been committed 
almost aimlessly. On giving himself up, the prisoner said, 
“ I have made up my mind to tell the truth .... I knew 
the boy .... but I had no particular ill-feeling against the 
boy, only I had made up my mind to murder somebody.” 
There was a good deal of evidence to show a mental con¬ 
dition not far removed from imbecility. The prisoner’s 
mother had been sent on two occasions to a lunatic asylum, 
and the prisoner’s brother w'as of weak intellect. The 
surgeon who had attended the family, declared that “ all 
these aberations had their origin in functional organic 
derangement of the brain, which could not always be 
detected even in dissection after death, and which was 
necessarily matter of speculative opinion .... and,” 
said the witness, “ I believe he is labouring under what, 
in the profession, would be considered as * moral insanity ’ 
—that is, he knows perfectly well what he is doing, but 
has no control over himself.” The judge commenting on 
this line of defence, described it as “a most dangerous 
doctrine,” and said, “ the rule as laid down by the judges 
is quite inconsistent vuth such a view.” The defence— 
endeavouring to found a case of homicidal mania upon 
the plea of moral insanity—failed to satisfy the jury, and 
the prisoner was convicted. The case is instructive: it 
shows how the defence may err, in an undoubted case of 
mania, by grounding upon some general theory of moral 
or impulsive insanity, when the proper course were to bring 
into relief specific facts of fixity of idea or delusion. 
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The, next case that we shall review is that of Reff. v. 
Law (1862).' The prisoner, “a person of somewhat weak 
intellect,” was indicted for the murder of her husband and 
of her infant child : she had been married for seven years 
and had had four children, of whom the child she had killed 
was the youngest—only a few months old. She had been 
ill after her confinement, and for want of food and neces¬ 
saries had becomu to the last degree prostrated by physical 
weakness. Her husband had been prosecuted and sent to 
prison for a month for some trifling offence, during ^vhich 
time she had gone into the workhouse: while there she was 
attended by a doctor for a disorder which caused great 
loss of blood, leading to exhaustion of the brain, mental 
weakness, and the utmost nervous depression. “ She at 
times talked wildly of having seen devils, a bright light, etc., 
and the doctor .... and the chaplain .... judged these 

to be signs of insanity.” Such is the description 

given of this poor woman’s state just before the commission 
of the acts with which she was charged. She returned 
home on the day of the expiry of her husband’s sentence, 
having spent the day with her husband’s parents; while 
there, they had been reading the Bible together, and she 
said, on making remarks on Christ’s temptation, that she 
had been tempted by the devil sometimes to cut her 
husband's throat or her own, and should do so very likely 
some day. This case is instructive, as showing in clear 
outline the whole range of disintegrating forces; we have, 
first, the predisposing cause—a weak intellect; then we 
have the physical and mental depression—the “ change ” 
in the condition of the subject; next we have the loss of 
confidence in herself, the insistent idea, and the state of 
being possessed; lastly, just before the commission of the 
fatal act, we have an apparently sane and reflective state, 
in which the control of an insistent idea is consistently 

* F. F. S36-40. 
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admitted. The prisoner returned home that eveniijg with 
her husband, and early next morning she roused her mother, 
to tell her that she had killed her husband with a chopper 
as he lay asleep and had afterwards killed the child. Upon 
this evidence counsel for the prisoner was not called upon, 
and Erie, C.J., at once charged the jury. The learned 
judge put the usual question, whether in the opinion of the 
jury “ the prisoner was in a state to kjiow that she was 
doing what was wrong?” There was “morbid action of 
the bFain ” ; there was “ a state of disease .... and other 
causes which might lead to insanity ”; and there were 
“ delusions of the senses which the medical men consider 
and might well consider symptoms of insanity.” The 
learned judge then went on to say, “ She seems to have 
fancied she saw and heard devils, even when no one was in 
the house alive but herself; if so, that was a delusion of 
such a nature as to indicate insanity .... It is for you to 
say whether upon such evidence you consider she was in 
such a state as to know the nature of her actions and to be 
aw'are that she was committing a crime.” The jury at once 
found a verdict of not {guilty, on the ground of insanity. 

No one probably will be found to quarrel over the correct¬ 
ness of this verdict. The evidences of insanity enumerated 
by the judge seem to have been sufficiently marked to carry 
conviction to the minds of the jury; but, even taken alto¬ 
gether, it is a little difficult to see how a lack of knowledge 
of right and wrong can be inferred from them, and yet that 
was the issue put to the jury by the judge. In the majority 
of cases that come before the Criminal Courts in which 
insanity is pleaded as a defence, the “ knowledge of right 
and wrong” test is in fact illusory: this knowledge is 
scarcely ever wholly wanting until the depths are reached, 
as in the case of Mr. Justice Tracey’s madman.^ In many 

^ Arnold's Case, 16 Howell's S^ard Trials, 695; Hadfidd j Case, 27 State 
Trials, 1288, 1312; the Attorney-General quoting Coke and Hale. 
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cases, the charge put in such terms is likely to present itself 
in the complexion of a judicial conundrum to which the 
judge alone is in a position to supply the answer. In the 
present case, there is the strongest presumption of the 
knowledge of right and wrong, and of the nature of the 
crime that she was about to commit in the narrative of that 
afternoon’s proceedings. When we look, however, to the 
signs of degeneration as manifested in the hospital, of the 
growth of a fixed idea, of the evil warring against the 
good, we need have little doubt that the poor woman was 
possessed and was not responsible for her actions. 

There is a case which may opportunely come in here, as 
being one in which the knowledge test was appropriately 
applied. It is the case of Re^. v. Davis (1881),^ tried before 
Mr. Justice Stephen. William Davis, 38, labourer, was 
charged with feloniously wounding his sister-in-law, Jane 
Davis, with intent to murder her. The prisoner (who had 
been drinking heavily but was then sober) made an attack 
upon Mrs. Davis, threw her down, and attempted to cut her 
throat with a knife. Ordinarily, he was a very quiet, peace¬ 
able, well-behaved man, and on friendly terms with her. 
At the police station he said, “ The man in the moon told 
me to do it: I will have to commit murder, as I must be 
hanged.” He was examined by two medical men, who 
found him suffering from delirium tremens resulting from 
over-indulgence in drink. According to their evidence, he 
would know what he was doing, but his actions would not 
be under his control. In their judgment, neither fear of 
punishment nor legal nor moral considerations would have 
deterred him—nothing short of actual physical restraint 
would have prevented him acting as he did: he was dis¬ 
ordered in his senses, and would not be able to distinguish 
between moral right and wrong at the time he committed 
the act: under proper care and treatment he recovered in 

* 14 Qi\, C/7///, Casesy 5O3-4, 
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a week and was then perfectly sensible. For the defence it 
was submitted, that he was of unsound mind at the time of 
the commission of the act and was not responsible for his 
actions. 

The broad issue here was, whether or not the prisoner at 
the time of the commission of the crime had been suffering 
from delirium tremens, and whether this disease, while it 
lasted, was of such a nature as to relieve^ him of responsi¬ 
bility. That was the simple issue put to the jury by the 
learned judge, and the jury returned a verdict of not guilty, 
on the ground of insanity. 

Stephen, J., in addressing the jury in this case, was careful 
to distinguish between drunkenness and the temporary dis¬ 
order which might arise from drunkenness: “ If you think 
(he said) there was a distinct disease, caused by drinking 
but differing from drunkenness, and that by reason thereof 
he did not know that the act was wrong, you will find a 
verdict of not guilty on the ground of insanity.” The 
learned judge pointed out that “a person may be both 
insane and responsible for his actions; and the great test 
laid down in MacNaghten's Casc^ was whether he did or 
did not know at the time that the act he was committing 
was wrong.” It was not necessary to go further in this 
case; so the question of “ knowing what he was doing but 
his actions not being under his control,” raised by the 
medical witnesses, was properly passed over. 

The most important lesson that one may learn from the 
case is this: that the “ knowledge ©f right and wrong ” test 
can be applied with advantage only in cases where brain 
disease is clearly capable of proof, and where that disease 
has made such ravages as to render the sufferer unable to 
judge calmly and reasonably of the moral or legal character 
of a proposed action.” ® We have an instance of such cases 

* .Slcphcn, Gcncrai Victv of the Criintiuil Lmv of Eti;^lanil. 2inl cil., 79. 

^ Ibid. 
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in th^ one before ns, where Mr. Justice Stephen was able to 
direct the minds of the jury clearly Jind simply to the points 
at issue. This is why cases of dementia or of imbecility arc 
comj)aratively simple, because the question of knowledge 
may generally be gauged by the extent of the disease or of 
the degeneration. It is not so in cases of mania: frequently 
there is no evidence of brain rliscase discernible; the attack 
may come on suddenly without any apparent cause—which 
nothing but an intimate and intelligent knowledge of the 
previous history of the patient could have discovered; and, 
in alternating states of sanity and insanity, the serious 
nature of the malady is often not recognised until the 
catastrophe has taken place—as in HadfieltVs Casc.^ 

James Hadfield, a discharged soldier, owing to wounds 
received in the head in battle, had become liable to acute 
attacks of mania, yet he went about his ordinary avocations 
without hindrance until he shot at the King (George III) on 
the 15th May, 1800. His counsel, Erskinc, had said of him ; 
“ He was affected from the very beginning with that species 
of madness which from violent agitation fills the mind with 
the most inconceivable imaginations, wholly unfitting it for 
all dealing with human affairs according to the sober esti¬ 
mate and standard of reason”:- in other words, he should 
have been known to have lost control of his actions. The 
control of conduct and the knowledge of right and wrong 
are, according to Sir James Stephen,’’ almost convertible 
propositions, and may either of them be the test of re¬ 
sponsibility according to their application. The difficulty 
is, however, to know how and when to apply these tests. 
It does not help matters very much to say, “This power 
(of knowledge and of control) may be disturbed by delusions 
or impulses of various kinds” unless you point out a method 
by which they may be shown to exist in a particular case. 

1 27 atOi'e Tn'a’s, 1282—1355. • /../</., 1321. 

* C-.ti.ra/ Villi' of thi Cjtmjjial /.a-w. 2nd ed., 79, 80. 
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It is always open to the other side to say, “ No, this Jis not 
a case of delusion or of uncontrollable impulse, but one of 
simple depravity ” : to meet this, one must be prepared 
with a ready means of ascertaining whether these moral 
and impulsive insanities, which in their outward appear¬ 
ances are scarcely distinguishable from evil propensity, are 
to be held to have their origin in irresponsible action. 

One might go on quoting cases, but like characteristics 
will be found to run through them all; one may find, on 
the one side, brain disease or decay (sometimes complicated 
with mania or delirium), t,’.g., Re^. v. Richards ([1858], 
I F. & F. 87), and Reg. v. Vysc ([1862J, 2 F. & 1 '. 247); 
in the one case, an old woman killing her husband, in the 
other a mother poisoning her children); and, on the other 
side, mental disorders or hereditary taint (where the decision 
has to be taken generally as between depravity and insa¬ 
nity, c.g., Reg V. Haynes (1859); ^ ^^6; Reg. v. 

Oxford (1840); g Car. and Payne, 525—in the former case 
there was a conviction ; in the latter an acquittal on the 
ground of insanity). In the one set of cases, as a rule, there 
is not much room for differences of opinion : it is in the 
other set of cases that controversies have arisen over so- 
called Moral and Impulsive insanities. In these illustra¬ 
tions, the endeavour has been made to show that in every 
case of insanity, whether it be of brain disease or of dis¬ 
ordered feeling and action, the true test of responsibility 
is simply this—was the true self acting or only a part of the 
self—in the one case, had the brain through disease become 
a defective medium fer the conveyance of mental impres¬ 
sions—in the other case, had the spirit so lost control that 
an insistent idea could be impressed on the organism ? In 
order still further to illustrate this idea, we shall now very 
briefly review one or two cases that have come before the 
Scottish Courts. 

The statement of the law, as practised in the Scottish 
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Courts, differs very little from that to be met with under 
English law and practice. The grounds of exemption from 
criminal responsibility, where insanity is pleaded in defence, 
are thus laid down in a Scottish text-book:* “Insanity or 
idiocy exempts from prosecution; but there must be an 
alienation of reason, such as misleads the judgment, so that 
the person does not know ‘ the nature or the quality of the 
act ’ he is doings or, * if he does know it, that he does not 
know he is doing what is wrong.’ If this exist as connected 
with the act committed, he is not liable to punishment al¬ 
though otherwise rational. If he kill another when under 
an insane delusion as to the conduct and character of the per¬ 
son, c.g., believing that he is about to murder him or is an 
evil spirit, then it matters not that he has a general notion 
of right and wrong .... If there be insanity at the time 
and the person afterwards recovers, there is still no re¬ 
sponsibility. Instances have occurred of one short access 
of maniacal phrenzy, where there was no recurrence of the 
mania: such a case of insanity is the most difficult to prove, 
but if proved it bars punishment.” “ If alienation exist, it 
is of no consequence whether it result from a chronic or 
a temporary cause, nor although the cause have been the 
accused’s own acts of excess; but mere intoxication is no 
defence.” Such a statement of the law, even from an 
English point of view, leaves very little more to be desired: 
it has the advantage of adding clearness and precision to the 
statement of the rules of law as formulated by the judges in 
the MacNaghten CaseJ^ * It would have been very well if left 
there: an intelligent application of the law as thus laid 
down would go far to cover any of the cases of debated 
responsibility which we are about to refer to. There is, 
however, a note of doubt and confusion in what follows. 
To continue the quotation*’—“The alienation of reason 

^ Mucdmiiild, Criminal Laiv of Siollainl, jnl cd., lo—12. 

■J MafNa^^htcn'sCaiC (1S43), lO Cl. iK. Pin. 200; Stcplien, General Vieio 0/l/ic 
Ctiminal Lair of 80, 2nd cd. 

•' Macdonald, Crini. Imu’ of Hco/lanJ, 3rd cd., 12. 
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must be substantial: oddness or eccentricity, ho\vcver 
marked, or even weakness of mind, will not avail as a 
defence: even monomania may be insufficient, where the 
delusion and the crime committed have no connection, or 
where the person, although having delusions, was yet aware 
that what he did was wrong: disturbance to the mind is 
not enough, if the reason be not overthrown.” Here the 
attempt is made, as in the rules prescribed by the English 
judges in 1843, to strike a common measure between two 
incommensurable quantities. In certain states of insanity 
truly, such as dementia, delirium or imbecility, we may 
meet with mensurable correspondences which go far to 
fix a standard of responsibility; but, in the various phases 
of mania, we shall find no common measure between the 
reasonableness of the cleft self at one moment and its 
exhibition of vast wickedness at the next. 

The first case that we shall refer to, from the annals of the 
Justiciary Court in Scotland, is that of Alexr. Milne (1863),^ 
who was charged with the nmrder of James Patterson by 
stabbing. After evidence led for the prosecution, the de¬ 
fence produced a variety of exculpatory evidence going to 
prove the existence of insanity before, at the time of, and 
after the murder. One peculiarity of this case was, that 
apparently the prisoner was suspected of simulating mad¬ 
ness, and that accordingly two of his fellow prisoners before 
trial were put into his cell to observe him. Their evidence, 
so far as can be gathered, seems only to confirm the 
genuineness of the symptoms of idsanity; there was the 
wakeful condition of the maniac, which cannot be simu¬ 
lated, seldom sleeping for more than three hours; there 
were persistent delusions; there were the characteristic 
phantasms of the insane—all this seems to have left little 
impression upon the jury. Three medical witnesses spoke 
to the existence of delusions: their impression was that the 

^ 4 Irvine’s Reports, 301. 
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prisoner was not feigning madness. A point seems to have 
been made, that there was no connection traceable between 
the murder and the delusions. Now, one of the alleged 
delusions had been that a conspiracy had been hatched to 
poison him and to possess his wife; yet, the same medical 
witness, who “ did not find any connection between ” the 
two, admitted that he “ thought the act of homicide was 
committed to get rid of the conspirator the poisoner and 
the seducer of his wife ”: that he “ formed this opinion 
from what came out in the whole course of the conversa¬ 
tion.” The same witness was asked the question—“ Is it 
not a possible condition of the mind in monomania that 
the patient might be well aware of the nature of the crime, 
and that he would suffer for it, and yet might feel irresistibly 
compelled to commit the crime ? ” The witness answered 
the question in the negative—the presiding judge having 
interposed, by saying, “ If all the physicians in Europe were 
to state that, I would tell the jury that they must not be¬ 
lieve it or act on it.”^ The Lord Justice Clerk (Inglis) 
evidently was a robust disbeliever in anything he did not 
himself understand. From the evidence of friends who 
had known him for periods ranging from two to ten years, 
it appeared that the prisoner had been very strange in his 
demeanour for some years. Robert Moodie, who had known 
the prisoner for about ten years, deposed that he had lived 
in the same lodging with him before his marriage and had 
been his “ best man ” ; that he was bankrupt in i860; that 
there was a marked cltan^c in him after his bankruptcy— 
that he himself “ became frightened at him after his bank¬ 
ruptcy.” The witness, continuing — “ On the evening of 
the publication of his bankruptcy I met him with a revolver 
.... I took him home .... I tried to console him about 
his bankruptcy; he said, “ Oh, Moodie, I shall go mad.” 
Other witnesses spoke of the prisoner’s delusions of robbers, 

* Siv p. 30, 
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of poisoners, of seeing spirits. John Smith, who had known 
prisoner for five or six years, deposed that prisoner had 
said to him that he knew he would be both robbed and 
murdered. The witness continued—“I tried to persuade 
the prisoner out of it, but did not succeed .... On Wed¬ 
nesday morning [the day of the murder] .... I got a 
message from the prisoner .... asking me to go over to 
his shop and see him: I did not go, for I ^did not think it 
was safe to go near him.” The Lord Justice Clerk, after 
having .gone over the evidence to the jury, said—“ The 
doctrine of criminal responsibility is exceedingly simple. 
If a person knows what he is doing—that is to say, if he 
knows the act that he is committing, if he knows also the 
true nature and quality of the act and apprehends and 
appreciates its consequences and effects—that man is re¬ 
sponsible for what he does. If, from the operation of 
mental disease, he does not know what he is doing; or if, 
although he knows what is the act that he is performing, 
he cannot appreciate or understand either its nature or its 
quality, its consequences or its effects; then he is not 
responsible.” Verdict of the majority, guilty; sentence of 
death, .afterwards commuted to penal servitude for life. 

What strikes one forcibly in reading the report of 
the evidence in this case is, that the whole case turns 
on the genuineness of the delusions. All the witnesses 
—medical as well as ordinary—testified to the presence 
of delusions, the most persistent of which was that he 
was being conspired against to be 'robbed and murdered, 
and that he had connected this in his mind with the 
prisoner: it appeared that the trap laid for the prisoner 
while awaiting trial tended only to confirm the genuine¬ 
ness of these delusions; and yet they appear to have been 
paid very little attention to either by the judge or jury. If 
the jury had been directed to the reading of the rules of 
law, as laid down in the text-book of the Criminal law of 
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Scotland just quoted,’ they would have seen it there stated— 
“If (the person charged) kill another when under an insane 
delusion as to the conduct and character of the person, 
e.^.y believing that he is about to murder him or is an 
evil spirit, then it matters not that he has a general notion 
of right and wrong.” 

The manner of charging the jury in such cases, mostly 
in vogue since ^843, apparently in the Scottish equally 
with the English Courts, seems therefore, not only to fail 
in directing the minds of the jury to the'real issue of re¬ 
sponsibility or irresponsibility, but positively to divert them 
into a wrong channel. The crucial tests of irresponsibility 
in the case of an apparently duplex personality—of evil 
warring against the good, of states of depravity and of 
insanit}' almost indistinguishable the one from the other— 
have already been pointed out: we have them here, all 
present, in this case of Alexander Milne. There is, first 
of all, the deep and lasting “change” spoken of by the 
most intimate friend of the prisoner; secondly, we have 
the state of doubt hardening into the insistent idea; and 
thirdly, we have “ possession,” the complete control of the 
organism in the carrying out of a suggestion—the fixed idea 
or delusion. 

Another case that we shall refer to need not detain us 
long: like lessons arc to be learnt from it. It is that of 
George Bryce (1864)- who was tried for the murder of Jane 
Seaton, a domestic servant, by cutting her throat. The 
prisoner having pleaded not guilty, the facts were proved 
against him. Evidence was led for the defence, to show a 
certain low organisation almost amounting to imbecility— 
latterly, he had been given to drinking when he became 
furious; a year ago, a change seemed to have come over 
him, he spoke thickly and unintelligently; he was deficient 

* Macdonald, Criminal fMto of Scotland, 10—12. 

* 4 Irvine’s Reports, 506. 
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in memory, after the murder he did not seem to know that 
it had been committed. Two medical gentlemen testified 
to their belief in the prisoner’s insanity. The attempt was 
made to show that he had committed the act under the 
influence of a delusion: the only evidence of delusion that 
could be produced was his belief in the fact of his victim 
having slandered him—“ the only delusion proved was the 
delusion he was labouring under, in believing that a man 
of the name of Peat had told him that Jane Seaton [the 
murdered girl] had said he was a drunken blackguard”— 
this was pronounced by the medical witnesses to be a 
delusion. It is explained by the first medical witness in 
this way:—“ It is a very common delusion that one has 
been slandered .... when a man broods over a fancied 
wrong, it becomes a delusion: it would produce a feeling 
of enmity, and might lead to a fit of maniacal excitement 
under which he might cut his neighbour’s throat.” This 
seems to be a begging of the whole question that has to 
be proved, namely, the existence of the delusion and the 
consequent mania. The Lord Justice-General (Right Hon. 
Duncan McNeill), in charging the jury, pointed out that 
“ .... a man labouring under a mistaken belief respect¬ 
ing himself is not necessarily insane: a man believing that 
another has an ill-will towards him is not therefore insane 
however ill-founded the notion may be ... . delusions of 
that kind are not such as will screen a person who on 
acting upon them has perpetrated a crime: if you choose 
to call that insanity, still it will *not do: it is not an 
insanity of this kind that will be a defence against the 
consequences of such an act as this.” The allegation, 
moreover, of the prisoner having no recollection of what he 
did after the commission of the crime, is not substantiated: 
the prisoner, when pursued and taken, had remarked to the 
constable—“ She is cheap of what she has gotten,” and he 
asked if she was. dead. The jury returned a verdict of 

13 
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guilty, with a recommendation to mercy on account of the 
low mental organisation of the prisoner—in respect of which 
verdict the prisoner was sentenced to death. 

The important thing to be learned from this case is, that 
again the Defence took the wrong course. The leading 
feature in the case is the mental deficiency of the prisoner: 
and the right course should have been to endeavour to 
show, if it were thought proper to plead insanity, that the 
degeneracy succeeding the changes marked by the medical 
witnesses had become so great that the prisoner was no 
longer able to distinguish between right and wrong; and, 
failing in this, which was the only real issue, the Defence 
quite properly broke down. 

The medical witnesses tried to prove too much. It was 
quite sufficient if they could have shown that the man, 
originally deficient of mental powers, had steadily degene¬ 
rated until at least a twelvemonth ago he ought to have 
been taken care of in place of being allowed to wander at 
large: the evidence seems to have gone at least as far as 
this. They endeavour to support two distinct propositions 
regarding the insanity of the prisoner; in the words of the 
first medical witness: “ I think he was labouring under a fit 
of maniacal excitement .... I consider that, about twelve 
months ago, he began to suffer a further change of a marked 
kind, which we term * chronic dementia,’ and which, in 
similar cases, has been observed to pass into complete 
dementia ”; and, in the words of the second medical 
witness, “ I do not thirfk the prisoner was of sound mind 
at the time he committed the act in question: I think he 
was under a maniacal paroxysm .... The progressive 
indication afforded by his leaving his horse and cart, his 
gazing to the skies, his muttering to himself, lead me to 
think that he was gradually becoming insane—the disease 
appeared to progress: from the evidence, and from what I 
have seen in my own examinations, I think that the case 
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would gradually progress towards dementia.” Under ^cross- 
examination, the same witness stated: “ Dementia is one of 
the three forms or divisions of insanity—mania, monomania, 
and dementia; I consider prisoner to be a monomaniac and 
was so on the i6th April [day of the murder]. I think he 
became so about a year ago. I think that the subject of his 
monomania has always been the same—the same delusion, 
namely, the delusion that Jane Seaton Ijad made certain 
statements regarding him and which apparently she never 
made.. I am not aware of any other delusion—no proof 
of any others, though I suspect there were others .... 
Delusion is an essential of the monomania .... the 
muttering to himself also indicates delusion (the witness 
had previously stated this to be a symptom of progress in 
dementia) .... There is no fact in the case to lead me 
as a medical man to the conclusion that his mind was not 
competent to understand the state of the circumstances 
.... ” It is difficult to see v/hy the Defence should 

have thus weighted their case all through by an endeavour 
to run.dementia and monomania together: by imagining a 
condition of monomania—of which there was no proof, and 
by failing to show delusion, their case was lost. There was, 
however, abundance of proof of a progressive deterioration 
which, as the event showed, had reached a dangerous stage. 
The question arises—is there anything to distinguish this 
case from one of sheer depravity? will any theory of irre¬ 
sistible impulse or moral insanity avail? Truly there are 
evidences of a change followed by* degeneration, but this 
seems uniform and consistent; there is no struggling against 
the evil, no efforts at resistance; there may be a downward 
progress towards dementia, but there is no apparent split in 
the personality whereby a man is driven one way by insis¬ 
tent ideas, when his true and better self would go another. 

These instances may perhaps suffice to illustrate the 
working of the principle that has been laid down. One 
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might,Stop here; but there is a case that may be men¬ 
tioned, on account of the statement of the law contained 
in it, as coming from the lips of a high judicial authority. 
In the case of Andrew Drown (1866),^ the Lord Justice Clerk, 
(Inglis) in addressing the jury, went on to say—“The main 
question for the jury to consider was .... whether the 
prisoner was in such a state of insanity at the time as not 
to be responsible for the act which he had committed .... 
But, in order to constitute this insanity, it must be clearly 
made out that at the time of committing the act the prisoner 
was labouring under mental disease in the proper sense of 
the term, and that the mental disease was the cause of 
the act .... Nothing but mental disease which over¬ 
powered the reason constituted insanity in the eye of the 
law.” In this last qualification of “mental disease” lies 
all the difficulty: “ mental disease which overpowered the 
reason,” or, “ mental disease [which] was the cause of the 
act ”—which is it to be ? These two formal propositions 
have doubtless many times been taken to mean the same 
thing—that the one is but an explanation of the other; 
but they are very different. In the first place, “mental 
disease ” must be taken to mean something more than brain 
disease: there may be mental disease, and yet no symptoms 
of brain disease: as has already been pointed out, this 
confusion of mental with brain disease has been one of 
the causes of misunderstanding. Then, in the second place, 
how can mental disease be properly said to be “the cause 
of the act ? ” The will i§ the cause of the act: the question 
therefore is—was the will free to act; if not, one has to 
inquire what prevented the freedom of the will—was it 
disease, or lack of reason, or some other cause ? The en¬ 
deavour has been made throughout this treatise to show 
that precisely the same rules of law should apply in 

* 5 Irvine's Reports^ 215—218. The report of the case sets out neither the 
prisoner’s declaration nor any evidence for the defence. 
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treating of the responsibility of the sane and of the in¬ 
sane; and that confusion and difficulty have arisen from 
the notion that some special rules should prevail in the 
trial of cases in which insanity has been pleaded. It is 
manifest that such a defect of reason .... as not to 
know the nature and quality of the act' is not an ade¬ 
quate test of responsibility, unless the will to do a crime 
follows upon a knowledge of the nature of the act as an 
irrebuttable proposition. To see that this is not so, one 
has only to look into the meaning and effect of the pre¬ 
sumptions of law affecting responsibility for the commission 
of offences.- It is quite possible for a sane person, and it 
may be highly probable in the case of an insane person 
under certain conditions of insanity, to be so circumstanced 
that the person (notwithstanding the dicium of an eminent 
judge)'’ “might be well aware of the nature of a crime .... 
and yet might feel irresistibly compelled to commit “ it. 


XII. 

What remedy, then, is there for these insanities: by what 
methods may they be countervailed: faith may effect cures 
on the body; but, when faith is not, what are we to do ? 
There is no cross-road from wrong-going to right-going; 
we must retrace our steps till we find the right road; where 
the suggestions have been evil, let them be good: where 
fixed ideas have taken possession, they may be exorcised 
only by the stronger power of the .reunited self:'^ what is 
required is a reconstituted faith, as the sign of intensified 
spiritual life—the resumption of control by the true self. 
These mental distractions can be cured only by psycho¬ 
logical methods: we want a true philosophy, a true religion. 

* AfcNaghlen's Case: Answers of the Judges to Questions I and III. 

® Harris, Principles of the Criminal Lazv: Presumptions. 

* Alex. Milne's Case, sec ji. 28. 

* Myers, Human Personality^ Vol. I, 41 2, 319. 
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Man ^is the maker of religions: he is not satisfied with the 
simple one given to all mankind : a man is limited by 
his religion, by the faith that is in him—how necessary, 
then, that our religion, our philosophy, should be simple, 
should be true! Truth is hard to find; but, when found, 
it has ever these two characteristics—it tends towards unity, 
it tends towards simplicity. 

There are two evolutionary forces ever acting on the 
development of man’s character — the realism of his sur¬ 
roundings, and the idealism of his philosophic and religious 
aspirations: the development of his nature depends on the 
way the one force has acted and is acting on the other. 
It is a salutary thing for men to be dissatisfied with their 
lot, but the important thing is the quality of the ideal which 
they form for themselves as a working faith in the future. 
The responsibility for the formation of a true and high ideal 
lies at the door of every individual, even as it concerns the 
public safety and the very existence of the State. When 
that ideal is low—such as in the abject materialism of the 
Socialist—the descent may be sudden and profound ; but, 
short of this, we see around us many false ideals, each 
striving for the mastery. One is led thus to discern a 
distinct cleavage—running up and down throughout all the 
departments of human affairs—into two great sections of 
society as it at present exists; there is that section whose 
aim and ideal is mainly material in its tendency, and there 
is that other section whose aim and ideal is mainly spiritual 
in its tendency; and the contrast becomes very marked 
in the methods by which they are wont respectively to 
endeavour to attain their ends. Only when the mutual 
realization of inter-dependent interests is assured does the 
moral life begin .... The world of appreciation is, then, 
the deeper reality ; its rival, the world of description, is the 
result of an essentially human and finite outlook.” ^ 

^ Ro)Cc, S/'Dt/ of Modti-n Pkihiophy, 36S—415. 
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It seems apparent, then, that man in the formation^of his 
character may follow either a higher or a lower bent; and 
the phenomena of sub-conscious and super-conscious states^ 
would lead one to suppose that the conscious life of man is 
never wholly void of spiritual control, and that man may be 
inspired to what is evil and base as well as to what is good 
and noble. It seems scarcely doubtful that from this point 
of view alone can some of the phenomena of insanity meet 
with a satisfactory explanation. 

Mind causes, is not caused. The mind of man must there¬ 
fore be an emanation from the supreme mind:- in this 
we have the guarantee of freedom of will; but, when the 
mind of man is split up and the spirit no longer holds con¬ 
trol, freedom has given way to necessity and the creature is 
possessed. In respect of spiritual insight alone do we ever 
reach final truth ; the lower faculties of the mind can but 
show us phases of the truth, by aid of which and subject 
to the laws of physical causation the natural man learns 
enough to serve his turn. The evolutionist'* is content “to 
look for a plan embodied in a physical sequence ”; he is 
convinced that “the absolute self simply does not cause the 
world ”; that “ the very idea of causation belongs to things 
of finite experience ” : in pleading ignorance of first causes, 
he affirms the principle of evolution, and is very “clear about 
the self.” Here, then, are two absolutes—evolution with a 
plan of its own and an absolute self outside of that plan : 
how are we to reconcile them ? If it can be established * 
“ that an idealistic interpretation h)! the physical world ” 
requires “ the theory of one absolute self as the truth em¬ 
bodied in both nature and mind,” how are we to account 
“ for the suggestion of plans ” working independently under 
“ the most rigid and necessary causal sequences of nature ” : 


> \Vm. James, LL.D.. Varieties of Religiotts Experience^ 398—511. 

- Koyce, Spirit of Modi nt Philoi^ophy^ 340, 345, 348, 351, 409, &c. 

^ /(W., 422-8,347—350- * 340, 368,423.348,422, 426. 
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how are we to account for the fact that the physical world, 
in showing us a plan, expresses a world will but is not sub¬ 
ject to the interference of this will ” ? We have the answer— 
“ The student of evolution finds the world mechanical . . . . 
but he finds the world also teleological .... and as the 
appreciable is deeper and truer than the describable . . . . 
so the student of evolution, in thus viewing the world . . . . 
of ideals that lon^ for realisation, is coming nearer to the 
truth of things than is he who merely describes the neces¬ 
sary sequence of time.” Although it is true that every 
interpretation of nature or of inner life is fragmentary and 
hypothetical; “ it is nevertheless true that in both cases 
interpretation in appreciative terms is deeper than mere 
description of phenomena, and is more likely to get at the 
truth of things.” It will not do, however, to say—“The 
real world must be a mind or else a group of minds.” The 
physical universe is but a manifestation of mind; “ for, as 
we now see, all describable truth is an outward symbol of 
an appreciable truth.” The difference is all the difference 
between pantheism and monotheism. 

There is, then, an appreciative way of looking at things 
even as there is a descriptive; and these separate methods 
will correspond to the spiritual and to the material ten¬ 
dencies which are ever warring for the mastery. 

There has been a recent essay in Philosophy^ to elaborate 
the empirical method in the conduct of human affairs, at 
the expense of the rational, into a general principle of 
action. Pragmatism, by the simple process of arrogating 
for Empiricism what it derogates from Rationalism, is able 
to create for itself a new philosophy which within its ample 
folds will gather up and deck out in modern finery all the 
infidelities of the ages. By aid of an application to the 
realities and idealities of life of the scientific method of 
observation and verification, it affects to have found a 

^ William James, Pragmatism ; a nciu name for some old \oay of thinking, igof. 
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theory or criterion of truth which will form a philosophic 
basis for the outpourings of present-day materialism. Under 
the midway doctrine of meliorism, we may cherish our own 
ideals—these ideals “ are live possibilities ” which have to 
wait for actuality upon “ complementary conditions . . . . 
such a mixture of things as will in the fulness of time give 
us a chance, a gap that we can spring into,” and then by 
our act we find salvation.^ 

“ Why not ? Our acts, our turning places .... arc the 
parts of the world to which wc are closest, the parts of 
which our knowledge is the most intimate and complete 
.... why may they not be the actual turning-places 
and growing-places, which they seem to be, of the world 
.... so that nowhere may the world grow in any other 
kind of way than this? Irrational! w'e are told . . . . 
There must be a reason for our acts, and where in the last 
resort can any reason be looked for save in the material 
pressure or the logical compulsion of the total nature of 
the world ? ” If Pragmatism be true then, we are the 
creatures of necessity—scarcely sane; for, in the last resort, 
can there be any reason for our acts save in the material 
pressure of our surroundings! 

Having ascertained that “ laws and languages at any rate 
are .... man-made things,”- Pragmatism proposes the 
name of ‘ Humarism ’ for the doctrine that to an unascer- 
tainable extent our truths arc man-made products too .... 
All our truths are beliefs about ‘ Reality.’ ” The Pragmatist 
cuts up Reality into three parts-^first, into “the flux of 
our sensations ”; secondly, into “ the relations which obtain 
between our sensations or between their copies in our 
minds,” and, thirdly, into “ the previous truths of which 
every new inquiry takes account.” He then goes on to 
say—“Now, however fixed these elements of reality may be, 
we still have a certain freedom in our dealings with them. 


1 Williiim Janies, rrasmalinttt 286- S. 


- /biJ.y 242 -51, 201, 212. 
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. . . Every hour brings its new precepts, its own facts of 
sensation and relation, to be truly taken account of; but the 
whole of our past dealings with such facts is already founded 
in the previous truths. It is therefore only the smallest and 
recentest fraction of the first two parts of reality that comes 
to us without the human touch ; and that fraction has imme¬ 
diately to become humanised in the sense of being squared, 
assimilated, or in ^ome way adapted to the humanized mass 
already there. As a matter of fact, we can hardly take in 
an impression at all in the absence of a preconception of 
what impressions there may possibly be.” Truth, this man¬ 
made product of the Pragmatist, then turns out to be some¬ 
thing of which Empiricism can take little account until it 
has become assimilated and adapted by “a preconception 
of what impressions there may possibly be,” and without 
which “ we can hardly take in an impression at all.” We 
have here then, in this “ preconception ” of the Pragmatist, 
all that the Rationalist contends for—we have admittedly 
those elements of reason without which experience is im¬ 
possible, that rational power which is the ultimate test of 
truth. 

The treatment of the subject of legal responsibility would 
not be complete without some reference to the prevention 
and punishment of criminal offences. Few will be found to 
maintain that the existing prison system, however admirably 
administered it may be, is well calculated for the reform of 
the criminal: and this ought to be the main object of prison 
discipline. The first rfeed is that the public conscience 
should be roused to a perception of common responsibility 
for the existence of crime in the midst of a civilised com¬ 
munity, and then one may hope for greater advances being 
made towards discrimination in the treatment of prisoners. 
Except in cases of serious crime or of incorrigible offenders, 
the treatment should scarcely differ from that meted out to 
the insane: that is to say, the object of the treatment should 
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be directed mainly towards reformation of character, and to 
this end each case should have separate consideration and 
appropriate treatment—utilising to the utmost extent the 
several aptitudes of the individual in mental and bodily 
training. 

Rankine Wilson. 


{Concluded.) 


VI.—CURRENT NOTES ON INTERNATIONAL 

LAW. 

Jurisdiction. 

I N allowing that the Court, while it will not issue decrees 
directly affecting foreign immovables, will nevertheless 
enforce personal duties in regard to foreign immovables, the 
law appears to introduce a large exception to the general 
rule laid down of non-interference. If the Court can enforce 
all kinds of rights and duties in respect of foreign land, by 
the use of its personal jurisdiction, there seems to be nothing 
left which it cannot accomplish. In name it modestly ap¬ 
pears to refrain from announcing that A.’s French land is 
B.’s. In fact, it protects B. as the owner, so far as B. com¬ 
plains of the acts of people over whom it has jurisdiction. 
And what more, in any event, could it do ? 

The limits of the principle, nowhere very clearly defined, 
may perhaps be inferred from the judgment of Parker, J., in 
Deschamps v. Miller ([1908], i Ch. 856). The case discloses 
a curious history. One Deschamps married a French lady 
in 1831, and in 1836 went to India and married a Miss 
Cecilia Taylor, with whom he lived for many years, and on 
whom, in 1865, 1866 and 1869, he settled various parcels of 
land situated in Madras. He died in 1885, and his deserted 
French wife died in 1S90. 
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Her representatives then brought this action to have it 
declared that the settlements were invalid as against her, 
according to the terms of her marriage-contract. But— 
“In my opinion,” said Parker, J., “the general rule is 
that the Court will not adjudicate on questions relating 
to the title to, or the right to the immediate possession 
of, immovable property out of the jurisdiction. There are 
no doubt exceptions to the rule, but without attempting to 
give an exhaustive statement of those exceptions, I think it 
w’ill be found that they all depend on the existence between 
the parties to the suit, of some personal obligation arising 
out of contract or implied contract, fiduciary relationship or 
fraud, or other conduct which, in the view of a Court of 
equity in this country, would be unconscionable; and do 
not depend for their existence on the law of the locus of the 
immovable property.” His Lordship goes on to say, that 
in cases of trust, specific performance, mortgage or fraud, 
jurisdiction might be assumed. But what is this but to 
admit a roving jurisdiction to apply the peculiar English 
principles of trust and standards of conduct to dealings with 
foreign land—to which they might be totally inapplicable ? 
If Germany does not recognise trusts of land, are we to 
send a German to jail until he does ? or to sequestrate his 
property until he does ? 

In point of fact, the whole doctrine of jurisdiction is 
urgently in need of examination, as we showed w'hen 
treating the case of Norton v. Norton {L. M. c?- 7 \’., Aug. 
1908, p. 464). 

Lex soli (scilicet, pecuniae). 

We only refer to the case of Stirling ([1908], 2 Ch. 344), 
which attracted so much attention in the lay press, for the 
purpose of drawing our readers’ notice to two points. Firsts 
that the learned judge went out of his w'ay to suggest that a 
British Court would refuse to recognise a divorce in the 



CURRENT NOTES ON INTERNATIONAL LAW. 2O5 

domicile, if it passed upon grounds which it would not itself 
recognise: a suggestion which receives no support whatever 
from the current of authority. Secondly^ that it seems to 
have been supposed throughout by everyone engaged in the 
case, that the law of Scotland must primarily apply, because 
the subject-matter of the action was stock directed to be laid 
out in lands in Scotland. This was to anticipate. Before 
the obviously technical rule of English equity, which con¬ 
verts cash and securities into notional acres and herbage, 
can be applied, the law primarily applicable must be settled. 
It is because of the practical awkwardness of purporting to 
apply any but the foreign law to actual foreign land that 
the doctrine has been laid down that the ownership of land 
must be governed by the local law. No such practical incon¬ 
venience existed here, where cash and securities were alone 
actually in question. 

The true ground on which the reference to the law of 
Scotland must be put is, that the case was simply one of the 
construction of a will—and that the construction had to be 
that of the deceased’s last domicile. 

Japanese Gases. 

In regard to the difficulty which seems to have been felt 
by the Japanese authorities with respect to the disposition 
of the Daijin,^ recaptured by a private ship, we may cite 
the opinion of Sir J. Cooke, K.A. (1708), that in the case 
of capture by a non-commissioned vessel, proceedings should 
be taken to have the captured ship condemned as a per¬ 
quisite of the Admiralty (Forsyth, Cases and Opinions, p. 93). 
And with reference to the condemnation of a Russian ship 
(the Thalia )which was on a building slip in Japan, we may 
cite the opinions of Marriott, K.A., and De Grey, A.-G. 
(1770), that ships on the ooze are within municipal and not 


1 Takahashi, Russo-Japanese War, p. 339. 


® Ib., p. 605. 
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admiralty jurisdiction.^ If these opinions are correct, the 
Thalia needed no condemnation, and there need have been 
no difficulty about proceeding against the Daijin. 

The Casablanca Incident. 

Some time ago (May, igo6) it was observed in these 
pages that the Moroccan proposals of the Algcciras Confer¬ 
ence were admirably calculated to lead to friction. The 
policy of superseding the home authorities by a joint control 
of foreign composition is never a good one: it failed in 
Mexico, it broke down in Egypt. It is not succeeding 
in Morocco. Much the preferable plan is to support even 
an indifferent native ruler. The Algeciras project was to 
enforce order in the coast towns by a mixed gendarmerie 
under the command of a Swiss. The force has been duly 
organised, but even in this incipient state it has developed 
a canker. One would have thought that for so delicate a 
service the most carefully selected men would have been 
employed. Some, at any rate, of the troops appear to 
have been far from satisfactory in morale. There has been 
disaffection—how fomented, it is impossible to say—culmi¬ 
nating in frequent desertions. Allegations of the existence 
of a regular desertion agency have been made; and out of 
an attempted desertion the Casablanca incident arose. 
Colour is given to the charge that Germans are account¬ 
able for this unsatisfactory state of things, by a subse¬ 
quent occurrence; a band of Germans, under a lieutenant, 
mutinied and started An independent career (which met 
with an early and fatal termination). The difficulty at 
Casablanca arose from an attempt at desertion which a 
French officer was attempting forcibly to suppress. An 
official of the German Consulate was alleged to be giving 
the deserters active assistance, and to have been threatened 
by the French officer with a revolver. 

* C/. Scratton v. Brtnvn (4 B. & C. 485). 
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Hence two claims:—A German claim for an apology 
for the violence offered to the consular officer (who in an 
Eastern country is clothed with a certain diplomatic cha¬ 
racter) ; a French claim for satisfaction for his alleged 
improper aid to deserters. The German peremptory de¬ 
mand was made that an apology for the violation of consular 
privilege should precede all inquiry as to the propriety or 
otherwise of the consul’s conduct. The reasoning seems to 
have been that the fact that he had been threatened was 
clear and undisputed. Nothing could justify it, though it 
might, coupled with an apology, excuse it. France declined 
to put even an Oriental consul’s privileges so high. She 
maintained that he might lose or impair them by mis¬ 
behaviour, and consequently that her liability must be 
measured by the decision of the question of his alleged 
misconduct. If it was not sufficient to excuse her, she 
was willing to undertake to apologise; and on this basis a 
.satisfactory formula of adjustment was settled. Each party 
undertook to apologise if found to have been in the wrong, 
and in the meantime, as a concession to German sentiment, 
France agreed to join Germany in an expression of regret 
that the events causing the dispute had ever happened, 
without accepting or attempting to apportion the blame. 
The decision of the points undecided was left to the Hague 
tribunal. 


Personal Law. 

The President of the Divorce Division has followed up 
his success in Ogden v. Ogden by a decision on precisely the 
same lines, denying the validity of the personal statute, in a 
case of Venugopal Chetti (Times, Dec. 8, igo8). Here it 
was not a minor Frenchman, but a Brahmin Indian, 
who came over and “ married ” a domiciled English 
person in England. He alleged that by the law of his 
Indian domicile he was incapable of marriage with an 
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outcaste. The learned President was not clear that he 
had proved his subjection to so exclusive a law; but if he 
was so subject, he nevertheless held that it did not 
follow him to England. A judicial separation was 
moreover granted, his Lordship considering that there 
was constructive desertion, created by the respondent’s 
declaration that he regarded himself as at liberty to take 
additional partners in his household. 

An able Indian contemporary observes: — “If the 
telegraphic summary of Sir Gorell Barnes’ judgment is 
correct, the decision will provoke not a little hilarity in 
this country.” But may it not well be supported on the 
ground that a polygamous union, such as the defendant’s 
personal law contemplated, is an entirely different sort of 
institution from European marriage ? In that case, the 
prohibitions of the personal law would not apply (being 
made alio intuitu). And, if it is answered that it prohibits 
marriage of the European type altogether, is not the re¬ 
joinder valid, that the English Courts will not give effect 
to such a prohibition ? We may refer generally on the 
topic to our notes in this Magazine for May 1907, p. 337, 
and February 1908, p. 218. 

Holland v. Venezuela. 

The Dutch action in Venezuela does not merit the highest 
commendation. Whatever might be the grievances of the 
Netherlands, the embargo of the Venezuelan navy was not 
the ideal way to set them right. If it was dictated by a 
desire to repay themselves some definite loss (or if it had 
been effected in Dutch waters), it would be a legitimate 
form of reprisals. But it seems to have been directed to 
something much more than the mere taking of security 
for liquidated damages. It appears to have been designed 
to cripple an independent government in its maintenance 
of a coastguard service, merely because Holland (very likely 
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rightly) thought that it was not treating her comj;nerce 
fairly. The seizure of the Alexis and Twenty-fifth of May 
(not to be confused with the Elswick-Argentine cruiser of 
the same name), therefore appears calculated only to have 
exasperated the situation. It may be counted to the Dutch 
Government for righteousness that they did not atfect to 
interfere with private vessels, which would amount to 
establishing that jaristische monstrum, a sp-called “ pacific 
blockade.” For the rest, their attitude was very correct; 
they did not assume to seize, but only to sequestrate, the 
captured vessels. 

Foreign Rulers Abroad. 

The tour of ex-President Castro raised in a somewhat 
acute form the question of the immunities of foreign rulers 
within the territory of a State. There is no question that 
the territorial State can decline to receive them, and that it 
may attach such conditions to their reception as it thinks 
fit. But, assuming this to be the general rule for its 
behaviour, can it impose derogatory conditions, and can it 
discriminate? The questions must probably be answered 
in the affirmative. A State is the judge of its own honour; 
if its chief magistrate likes to submit to restrictions on his 
conduct and behaviour, as a condition of entering foreign 
territory, there can be no complaint of their imposition. It 
would, again, be impolitic to insist that if a given State 
receives one sovereign unconditionally, it lays itself open to 
the necessity of so receiving all. Such a rule would go far 
beyond what has been usual in practice, and it is not 
required by theory. The equality of States in sovereignty 
does not infer equality in privileges. It has, indeed, been 
customary for the presidents of minor States to dispense 
with ceremony in making visits. Thus President Barclay, 
of Liberia, came to London recently with no more state 
than his Foreign Secretary. We are not certain whether 

14 
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his fk^ was salated with presidential honours on his arrival. 
It may be doubted whether it is entirely wise of the smaller 
States to sink the observance of these symbols of respect. 
President Castro was, it may be remarked, admitted to 
Spanish, French and German territory, under conditions 
which still remain obscure. It would certainly have been 
a somewhat petty act on the part of any of these States to 
have thrown obstacles in the way of the ex-President’s 
medical treatment, on the ground of old and unpaid scores. 

Alberic Gentili. 

Professor Holland, K.C., may feel legitimate pride in the 
celebration which took place in September last at the birth¬ 
place of Gentili. The movement set on foot thirty-four 
years ago for the recognition of that jurist’s greatness 
reached its full development last year in the inauguration 
of a bronze statue in his native town of San Genesio 
(Ancona). In his Studies in International Law (i8g8) the 
Chichele Professor remarks that such a statue was pro¬ 
jected at Macerata in 1875, but “ not yet erected.” The 
English memorial was completed in 1877. It takes the 
form of a mural tablet in the north-east corner of Saint 
Helen’s, Bishopsgatc Street (where Gentili is buried), and 
was the pious work of Oxford law professors and of the 
Oxford remnant of the Faculty of Advocates. The Italian 
statue is now duly forthcoming. It represents Gentili in 
Oxonian habit, lecturing from notes. In deference to 
modern sentiment, a bas-relief of Peace decorates this 
image of the author of De Jure Belli. The Royal Minister 
of Education was present at the unveiling, and so also was 
Professor Holland, to whom the revival of interest in Gentili 
is entirely due, and whose elaborate edition of the De Jure 
Belli will doubtless be the Oxford Italian’s most enduring 
and conspicuous monument. 

The work of Gentili as a forerunner of Grotius is beyond 
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dispute. Grotiiis’s first and third books, we are told, derive 
their model or framework from his predecessor’s principal 
treatise. A Catholic by birth, and a refugee Protestant 
by conviction, Gentili was able to combine the practical 
results arrived at by his Catholic predecessors with the 
theoretic grounds of extra-municipal obligation which the 
independent existence of Protestantism postulated. It is one 
of the .claims of Archbishop Matthews qf York to grateful 
remembrance that he was partly —per ie unum^^ Gentili 
says—instrumental in procuring a good reception for Gentili 
at Oxford, which university incorporated him by special 
decree in 1580 from Perugia. That he was not Grotius’s 
equal does not make it any the less true that Grotius was 
a good deal in his debt. 

An interesting estimate of his work by Sir Travers Twiss 
appeared in this magazine (February, 1878). Sir Travers 
regards Gentili as more cramped than Grotius was by the 
spirit of forensic legalism. We are not sure that this trait 
was in all respects a fault: it was rather to some extent an 
anticipation of the work which Wolff and Moser accom¬ 
plished in correcting Grotius’s tendency to neglect the logic 
of facts, by a greater infusion of forensic methods into the 
treatment of the subject. 

Contraband Persons. 

Persons were regarded as contraband in many old treaties. 
Thus, in the Swedo-Dutch treaty of 1614, the Franco-Dutch 
treaty of 1640, the Swedo-British treaty of 1656, the Franco- 
British treaty of 1655, the Hispano-British treaty of 1667, 
and as lately as in the Swedo-British treaty of 1803, “troops” 
figure in company with guns, swords, saddles and sulphur, as 
absolute contraband. The more recent tendency has been 
to assert that persons can in no case be contraband. In the 
Trent Case, Great Britain maintained that the United States 
were setting up a novel and preposterous claim in treating 
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Messf%. Slidell and Mason as “ contraband.” And the doc¬ 
trine is in recent treatises put forward, that the transport of 
belligerent persons is not the carriage of contraband, but the 
much more serious act of entering the transport service of 
the enemy. 

In the cases in which Lord Stowell condemned ships for 
the carriage of belligerent persons, it was never the mere 
fact of carriage that enured to condemnation; it was the 
fact that the ships had been hired by the enemy for that 
very purpose which was fatal—a very different thing. The 
Orozembo was not condemned because she was carrying high 
Dutch officials as passengers, but because she must have 
been chartered to carry them. “ I have no hesitation in 
pronouncing,” said Lord Stowell (6 C. Robins., at p. 439), 
“ that this vessel is liable to be considered as a transport, 
let out in the service of the Government of Holland, and 
that it is, as such, subject to condemnation.” That could 
not have been said of the Trent. The Caroline (4 Ibid. 258) 
is equally a case of chartering, or rather commandeering, 
by a belligerent. Therefore, Hall’s criticism of these cases 
as unduly harsh towards the neutral owner, whose master 
was the victim of the belligerent’s force {The Caroline) or 
fraud {The Orozembo)^ loses a good deal of its weight. In 
neither case was the ship condemned for carrying enemy 
passengers. In both, the vessel virtually entered the service 
of the enemy. It is unnecessary for the master to prove his 
innocence where all he has done is to take one or two casual 
passengers. He cannot be heard to prove his innocence 
where his vessel has obviously acted as a hired transport, 
though he may have been deceived as to who was the hirer. 
The case in which he may have to prove his innocence is 
that in which he has carried enemy despatches. And the 
reason is plain. They are so easily hidden, that it can 
never be obvious that the ship has been chartered on 
purpose to carry them. 
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Certainly the mere fact of passengers being bel^erent 
officers, and known to be such, would not suffice to con¬ 
demn a general ship. “ It is asked,” says Stowell, in The 
Friendship (6 Ibid.y at p. 428), “‘Will you lay down a principle 
that may be carried to the length of preventing a military 
officer, in the service of the enemy, from finding his way 
home in a neutral vessel from America to Europe ? ’ If he 
was going merely as an ordinary passenger^ as other passengers 
do, and at his own expense, the question would present itself 
in a very different form. Neither this Court, nor any other 
liritish tribunal, has ever laid down the principle to that 
extent.” The case before him, he adds, “ is the case of 
a vessel letting herself out in a distinct manner, under 
a contract with the enemy’s Government, to carry a 
number of persons, described as being in the service of 
the enemy.” 


Exactly on all fours with the case of the Friendship was 
the case of the Nigrctia {Yangtze v. Indemnity, Co. 
[igo8], 2 K. B. 504). In the course of the Japan war, she 
was condemned in Japan for transporting two Russian 
officers, expressly on this ground, that she had evidently 
been hired for the purpose. The decision was not rightly 
appreciated in England, and it seems to have been thought 
that she had been condemned for carriage of contraband. 
As she had been expressly warranted free from contraband 
(on account of some question as to whether her cargo of 
petroleum might not possibly be treated as such by the 
combatant navies), her insurers resisted the claim of her 
owners on their policy, on the plea that she had carried 
contraband persons and thereby broken that warranty. 
Bigham, J., held that persons could not be contraband, 
and that, even if the Japanese Court had held that they 
were (which he doubted), the policy had not been infringed, 
and that the insurers njust pay. This was confirmed on 
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appe^k; and we now learn from Professor Takahashi’s book, 
that the case was not treated in Japan as one of contraband 
at all, but as one of belligerent hiring. 

T. B. 

VII.—NOTES ON RECENT CASES (ENGLISH). 

I N Conway v. W%ade (L. R. [1908], 2 K. B. 844) the Court 
of Appeal have said more disparaging things of the 
Trades Disputes Act than have been uttered by the official 
voice since Sir J. Lawson Walton’s celebrated speech as 
Attorney-General, when he appealed to the House not to 
create a privileged class nor remove a sense of responsibility 
from unions and agents. But apparently neither the then 
Attorney-General nor the Lord Chancellor, judging by his 
Lordship’s speech of 4th December, 1906, had any im¬ 
pression that “ an outsider, a mere busybody,” would come 
within the protection of the Act, provided his interference 
was in contemplation or furtherance of a trade dispute. 
Yet the words of the section might well have suggested 
the interpretation to this effect which the Court of Appeal 
have put upon them. And, indeed, such a meaning was 
conjectured a considerable time ago. A remark of Kennedy, 
L.J., in the case, seems to imply a non-assent to a view 
expressed by Romer, L.J., in Giblan w. National Amalgamated 
Labourers (L. R. [1903], 2 K. B. 600), of the state of the law 
at the date of that case. Probably the passage referred to 
is one to the effect that it was not, in Lord Justice Romer’s 
opinion, essential to the success of a plaintiff-workman, who 
had been displaced from his employment by the act of a 
trade union, that he should establish a combination of two 
or more persons to do the acts complained of; but that if 
a person, by threats to a man’s employers, prevents the man 
from holding his employment, and the design was to carry 
out some spite against the man or had for its object the 
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compelling him to pay a debt, then the person is li£\Jyle to 
the man for damages consequently suffered. Not im¬ 
probably this view of Romer, L.J., had an influence w’hich 
led to the proposal of the clause so strongly opposed by the 
then Attorney-General, but subsequently adopted by the 
Government. 

As the holder of licensed premises h^s an accelerated 
advance to fortune, he must be prepared to surrender 
something in exchange. For instance, his house is not 
his castle, and if there is a sound of revelry by night 
therein, the police may demand entrance. The privilege 
of entertaining his private friends after closing hours at his 
own expense was recognised by sect. 30 of the Licensing 
Act 1874, but if his hospitality is so lavish that any of them 
are overcome by it, he is liable to conviction, as in Lawson 
V. Edminson (L. R. [1908], 2 K. B. 952). So also is he 
under sect. 17 of the previous Act of 1872, if they play 
cards for money, for, as Grove, J., said in Hare v. Osborne 
(34 L. T. R. [1876], 294), the exemption under sect. 30 
of the Act of 1874 not extend to gambling. By the 
Licensing (Scotland) Act 1903 there is a condition that the 
license holder “ do not himself be in a state of intoxication 
on the premises.” 

The argument that because a man has attached fittings 
and shafting to the soil of a business building of which he 
makes no present use, he is therefore not in occupation, so 
as to be liable for rates, has not carried weight with the 
Court in Borwick v. Southwark Corporation (L. R. [1909], 

I K. B. 78). It was admitted that if the same fittings had 
been merely stored in the building, the owner would have 
been liable to be assessed. And it was admitted that the 
premises had never been offered for letting, but were kept to 
enable the owner, without delay, to carry on his business 
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therayi in the event of other premises in which it was 
pursued being rendered untenable. This certainly implies 
Occupation. 

Overseers, in preparing a valuation list, probably but 
seldom under-assess a ratepayer’s liability; but a ratepayer 
may often believe that his assessment is too high, and in 
such a case his remedy is to apply to the Assessment 
Committee to amend the list. The plaintiff in Hudson v. 
Rhodes (L. R. [1909], i K. B. 85) did so, and the Assess¬ 
ment Committee, instead of dealing with his application 
and no more, raised his assessment. But herein they were 
wrong. The limit of their jurisdiction was either to refuse 
his application, or to assent to it and amend the list to such 
a figure below the amount entered in it against his name as 
they thought fit. In no other respect can they vary the list 
on an appeal to them by a ratepayer against an assessment 
on his own premises. But there is one possible case in 
which the course they wrongly adopted here may be pursued 
rightly—viz., where an application is made by a ratepayer 
to raise the assessment of another ratepayer. But on this 
point the Court refused to express an opinion. 

In Chapman v. Smethurst (L. R. [1909], i K. B. 73) 
Channell, J., said it was difficult to form a confident 
opinion. But, at any rate, he enforced a good practical 
rule for persons who as agents sign mercantile instruments 
and wish to preserve their freedom from personal liability. 
On a promissory note expressed “ I promise to pay ” a 
certain sum to a certain person, the defendant had im¬ 
pressed, by means of a rubber stamp, the name of a 
company for whose use the money was applied, and 
added his signature as managing director of the company. 
Channell, J., in holding that the defendant was liable as 
principal, pointed out that in cases where the signatory of 
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such instruments had been held harmless, his positioif had 
been defined by some such expression as “ for,” “ on behalf 
of,” the body whom he' professed to represent. As the 
intention of parties to the document must be ascertained 
solely from the document itself, the greatest care must be 
exercised in regard to the terms adopted. 

__T. J. 13 . 

• 

It is rather remarkable that there should be so many as 
four decisions reported in the Law Reports for November 
and December on the single, and not always useful, doctrine 
of conversion. In In re Dodson, Yates v. Morton (L. R. 
[1908], 2 Ch. 638), Eve, J., held that an order for the sale 
of land made in a partition action converts the property 
from the time the order is made. Accordingly, if one of 
the parties die before the sale takes place, his share will 
devolve as personalty. This seems inconsistent with the 
language of Jessel, M.R., in Steed v. Precce, L. R. [1874], 
18 Eq. 192, where that great judge held that after an order 
for sale the deceased owner’s representatives must take the 
property as they find it. But Sir George Jessel was often 
very careless in his language; and in another case, when 
the precise point arose, he clearly held that the order 
converts the property from the time it was made {Wallace 
v. Greenwood, L. R., 16 Ch. D. 362). 

The second is Burgess v. Booth (L. R. [1908], 2 Ch. 648), 
which also relates to a point raised in Steed v. Preece {supra), 
and the effect of an order to sell realty. Though it is not 
clear that the remark was more than obiter dictum, Jessel, 
M.R., in that case said that where land is rightfully sold 
under an order of the Court it is converted, even though 
more is sold than is necessary for the purpose for which 
the sale was ordered. An Irish case {Scott v. Scott, 9 L. R., 
Ir. 367), is to a different effect, and it seems only reasonable 
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that'-ihe Court should not, during the infancy of an owner, 
alter arbitrarily by its order the prospective rights of his 
relatives. But the principle laid down in ‘Steed v. Preece 
has been consistently adopted in English Courts, and so 
when Eve, J., now followed Scott v. Scott (supra), the 
Court of Appeal reversed his decision. 

The decision of Eve, J., on the point of law was also 
reversed in the third case— In re Lord Grimthorpe, Beckett v. 
Lord Grimthorpe (L. R. [igo8], 2 Ch. 675). In this case his 
lordship seems to have been misled by the old view that a 
deed operates to convert from the moment of its execution. 
There the deceased had on his marriage disentailed freeholds 
and conveyed the same to trustees upon trust during the 
life-time of his parents and the survivor of them, to receive 
certain annual payments, &c., after the death of the survivor, 
to the use of himself for life and then to trustees for sale 
and investment, and then to pay an annuity to his wife and 
portions to his children. The settlor’s wife predeceased him 
and there were no children of the marriage. Eve, J., held 
that the property was converted by the trust for sale, since, 
at the time the settlement was executed, the objects for 
which the trust for sale was created had not failed. The 
Court of Appeal held that the time to inquire whether the 
objects of the trust had failed was when the trust for sale 
arose. If there was no one then entitled to enforce the 
sale there was no conversion. 

Lastly, in In re Walker, Macintosh-Walker v. Walker (L. R. 
[1908], 2 Ch. 705), Parker, J., held that a mere direction 
that personalty should devolve like realty is not sufficient to 
convert personalty into realty in equity. Only the legislature 
can attach to personalty the legal attributes of realty, and 
vice versa. For instance, it has done this with capital 
moneys arising under the Settled Land Acts, and with 
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.and purchased under the Irish Land Purchase Acts, /[f a 
private person wishes to attach foreign attributes to pro¬ 
perty, he must do so by an imperative trust directing the 
trustees to change the property from money into land or 
from land into money. 

All these decisions, except In re Dodson, Yates v. Morton 
{supra), show a laudable desire on the part of the Court to 
treat property as being in equity what in fact it is. The 
doctrine of equitable conversion was no doubt useful in 
permitting land to be dealt with as money, and money to be 
dealt with as land. But its logical application to acts which 
were not intended by the parties to convert the property, 
has done more harm than good. Few testators who are not 
lawyers realise that when they give to a tenant an option 
to purchase the freehold land he occupies, they give him 
also an option to decide who shall have the land or its 
proceeds—the person to whom the testator had devised it 
or the testator’s residuary legatee. Yet this is the practical 
result of the rule in Lawes v. Bennett (i Cox 667). 

A point upon which judicial opinion has been about 
equally divided has been settled, as far as the Court of 
Appeal can settle it, by In re Hadley, Johnson v. Hadley 
[1909], I Ch. 20. The question was whether personalty, 
over which a testator exercised by his will a general power 
of appointment, was “ property passing to the executor as 
such ” within the meaning of that expression as used in 
sect. 9 (i) of the Finance Act 1894. Certainly such pro¬ 
perty did not pass to the executor at Common law. It 
was undoubtedly an asset of the deceased only in a Court 
of Equity, since all that the testator could appoint was the 
equitable interest in the property. Primd facie, therefore, 
it would appear to be equitable assets, and therefore not 
assets passing to the executor “ as such.” But the ten¬ 
dency of the decisions was to treat the property as if it 
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hadSactually been the property of the testator, and on this 
ground the Court of Appeal has held that it is legal assets 
and passes to the executor “ as such.” The immediate 
result is, that estate duty on personalty appointed is 
payable primarily by the executor out of the general estate. 
But will it enable an executor to retain his debt out of 
it ? If so, it is a pity an extension has been given to 
that unhappy pgrivilege. 


Eve, J.’s, decision in In re Joseph, Pain v. Joseph (L. R. 
[1908], I Ch. 599) has been reversed (L. K. [1908], 2 Ch. 
507). The rule that, where the codicil substitutes gifts for 
gifts contained in the will, the substituted gifts are subject to 
the same conditions as the original gifts, was stated correctly 
enough by Eve, J. But it is subject to many exceptions 
and limitations, one of the most obvious of which is that 
both original and substituted gifts must be to the same 
person. This limitation Eve, J., neglected. 

Neville, J.’s, decision in In re Bruce, Lawford v. Bruce 
(L. K. [1908], I Ch. 850), has also been reversed (L. R. 
[1908], 2 Ch. 682). The mistake there was in holding that 
the principle that executors may retain a legacy against a 
debt owed to the estate by the legatee, even when the debt is 
statute barred, applied where the legatee never was indebted 
to the testator, but was merely the residuary legatee of a 
deceased person who \\as so indebted, and as against whom 
the debt was statute barred. 

J. A. S. 


SCOTCH CASES. 

In Stevenson v. Glasgow Corporation (45 S. L. R. 860), the 
Corporation was sued for damages for the death of a child 
who was dro^^'ned by falling into an unfenced stream passing 
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through a public park. In its normal condition the stseam 
was at the place of the accident about a foot and a-half in 
depth, but in flood it sometimes rose to between three and 
four feet. The Lord Ordinary (Johnston) sent the case for 
trial before a jury on an issue of negligence, but on appeal 
the First Division reversed and held the action irrelevant 
on the pleadings. 

A distinction between the judicial procecjure of England 
and Scotland in matters of proof or trial was pointed out 
by the Division as influencing the reversal of the Lord 
Ordinary’s judgment. In Scotland, the presiding judge at 
a trial has not the powers exercised by judges in the 
English Courts, of withdrawing a case from the jury where 
the evidence docs not amount to a primd facie case of 
liability. The relevancy of the pursuer’s averments must 
be determined before any part of the case is submitted to 
a jury, and hence it was necessary to examine the facts as 
stated and to determine whether, if proved, they showed 
an actionable wrong. 

On the merits, many cases both Scottish and English 
were examined and either founded on or distinguished, but 
the general result may be compressed as follows from the 
opinion of Lord M‘Laren. The proprietors of a place of 
recreation open to the public are bound to give reasonable 
protection to members of the public against unusual or 
unseen sources of danger, but in a town, as well as in the 
country, there are physical features which may be pro¬ 
ductive of injury to careless persons or to young children 
against which it is impossible to guard by protective 
measures. The situation of a town on the banks of a 
river is a familiar feature, and there is always danger 
to the individual who may be so unfortunate as to fall 
into the stream. But it is not generally found necessary 
to fence the river to prevent children or careless persons 
from falling into the water. It was not shown that there 
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wasViny special danger at the place where the child fell 
into the water, and the pursuer’s averments amounted 
to no more than this, that the garden is* bounded by a 
running stream which it was the duty of the Corpora¬ 
tion to fence. There was no such duty in general. 
The case of Hastic v. Magistrates of Edinburgh ([1907], 
S. C. 1102), where it was held not necessary to fence a 
piece of ornamental water, was against the pursuer, for 
the suggested distinction between standing water and run¬ 
ning water did not commend itself to the Court. Indermaur 
V. Dames ([1866], L. R., i C. P. 274), was also referred 
to in the course of the judgment. 

Although an owner of property is entitled to expect his 
visitors to take reasonable care of themselves, there is 
still the further question whether . provision ought to be 
made to cover special danger arising from the want of 
intelligence or immature intelligence of the visiting per¬ 
sons. But in the words of Lord Kinnear—“ there is no 
authority for imposing on the proprietors or managers of 
public parks a duty to protect children from such risks 
as arc incident to their childhood.” On this branch of 
the case the following decisions were commented on :— 
Grant v. Caledonian Ry. Co. ([1870], 9 M. 258); Hastie v. 
Magistrates of Edinburgh (cit. sup .); Campbell v. Ord ([1873], 

I R. 149); Mangan v. Atterton ([1866], L. R., i Ex. 239); 
Clarke v. Chambers ([1878], L. R., 3 Q. B. D. 327, per 
Cockburn, L.C.-J., at p. 339). 

The law of contract received some illustration from Hong- 
Kong Dock Co. v. Netherton Shipping Co. (46 S. L. R. 35). 
A ship damaged by fire had been towed into Singapore. 
The owners in Glasgow entered into correspondence with 
a dock company in Hong-Kong and concluded a contract 
for repair. The ship was to be towed from Singapore to 
Hong-Kong, but the authorities at Singapore would not 
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allow her to be put under tow without extensive preliminary 
repairs. The shipowners now sought to repudiate the con¬ 
tract with the Hong-Kong Company on the ground that by 
supervening events the ship had become a constructive total 
loss, and that repair was “commercially impossible.” It 
was argued that the continued existence of the subject and 
the possibility of performance of the contract were implied 
conditions, but the Court declined to accept this view and 
allowed a proof as to the amount of damage. Lord M'Laren 
said :—“ I am not sure that I fully understand w^hat is meant 
by the phrase ‘commercially impossible,’ but the best inter¬ 
pretation I can put on the words is that the defenders have 
discovered that it will be more profitable to sell the ship in 
its damaged condition than to repair it. It seems to me 
that this is just another way of saying that it will be. more 
profitable to the defenders to pay damages than to go on 
with their contract.” 


We noted last quarter a number of recent Scottish cases 
affecting the judicial definition of “charity” and “charitable 
purpose,” as applied to testamentary settlements {ante, p. 102). 
To these now falls to be added Macchiff Spence's Trustees 
(46 S. L. R. 135), which was heard before the Extra Division 
consisting of Lords McLaren, Pearson and Dundas. The 
testatrix in this case directed her trustees to apply the 
interest or annual proceeds of the residue of her estate, 
“ or so much thereof as they may deem expedient," towards such 
charitable purposes within the city or county of Aberdeen 
as they shall think fit. The attack was made on the 
ground of uncertainty, because the subject of the bequest 
was left optional in amount. It was held that the dis¬ 
cretion did not invalidate the bequest, and that, if in the 
future the trustees should fail to distribute the whole of the 
income, any question thence arising would fall to be de¬ 
termined when it emerged. The case was distinguished 
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froiW' certain other cases because the trustees were em¬ 
powered to apply the whole proceeds among a class of 
charities admitted to be sufficiently defined. There was 
no practical difficulty in so applying the whole income 
year by year, and there was no direction or authority 
given to the trustees to apply any part of the income to 
a purpose which the law would not countenance. Lord 
M'Laren expressed the view that “ the setting aside of a 
will on the ground of uncertainty is really a counsel of 
despair. It is,” he said, “an expression of the inability of 
the Court by approximation to extract the legal meaning 
from the will or testament. Therefore, it is never to be 
resorted to if, by the application of reasonably critical 
methods to the interpretation of the will, we can arrive at 
a result consistent with the charitable intentions of the 
testator.” 


A question of International Maritime law was raised in 
Clark V. Hine (45 S. L. R. 879). The action was one of 
judicial sale of a ship registered in Scotland and situated in 
Scotland at the date of the action. Among the claimants to 
a preferential ranking on the proceeds was a firm of ship- 
brokers in New York, who founded upon advances made by 
them at the request of the Scottish owners while the vessel 
was at New York. The sum claimed was ;^7,537, of which 
3^176 was for advances of seamen’s wages and the balance of 
3^7,361 was for repairs to the vessel to enable her to proceed 
on her voyage. The New York claimants drew a bill for 
the total amount, which was accepted by the owners, and 
upon maturity was by arrangement renewed for a further 
period. The claimants averred that by the law of the 
United States, and particularly of the State of New York, 
they were entitled to a lien upon the ship for the advances 
referred to. This was denied by the other claimants, 
but the Court held that it was unnecessary to determine 
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this point as the law of Scotland must prevail, being the 
country of the ship’s flag and also the country in which 
the action was raised. As regards the advances for repairs 
there could be no doubt that, according to Scottish law, 
there was no lien in the absence of a bottomry bond, 
and as to the advances for seamen’s wages it was clear 
from the circumstances that the claimants trusted to the 
personal credit of the owners and not t9 the security of 
the vessel. It was only on this footing that the bill and 
particularly its renewal when due could be explained. The 
authorities were examined in considerable detail, and the 
judgment thus forms an interesting exposition of this 
branch of the law. We need only refer to a single pas¬ 
sage from the judgment of Lord Kinnear:—“It has been 
argued,” he said, “that according to our law contracts 
are to be construed according to the lex loci contractus. I 
am unable to admit that there is any general law to that 
effect. It has been said over and over again in this Court, 
and in a comparatively recent case in the House of Lords, 
that the question whether the meaning and effect of a 
contract is to be determined according to the law of the 
place where it is made, or of the place where it is to be 
performed, is according to the law of Scotland a question 
of intention, to be determined on the construction of the 
particular contract and not by any absolute rule of law.” 

R. B. 


IRISH CASES. 

Probably the most interesting case in the recent num¬ 
bers of the Irish Reports is Fitzsimons v. Duncan and Kemp 
tS* Co. ([1908], 2 Ir. R. 483). It raises the question of the 
liability of mercantile inquiry agents for libellous statements 
published by them to a client as to the credit of a person 
with whom such client contemplates dealing. By a co¬ 
incidence, while the case stood for judgment, a similar 

15 
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question was decided by the Judicial Committee of the 
Privy Council {Macintosh v. Dun (L. R. [igo8], A. C. 390). 
A very strong Committee—so strong that ks judgment may 
practically be taken as equivalent to a judgment of the 
House of Lords—held that statements of this kind are 
not privileged. That decision was published after the 
Court of Appeal in Ireland had prepared their judgment, 
and a day or twp before the judgment was delivered; it 
had been assumed both at the hearing of Fitzsimons' Case, 
and in the Divisional Court, that such statements were 
privileged; and the Court of Appeal, without deciding 
whether they were privileged or not, gave judgment against 
both defendants on the ground that there was malice im¬ 
putable to both. 

The two defendants were (i) a Company carrying on 
the business of mercantile inquiry agents, and (2) a local 
correspondent. A client of the Company, requiring in¬ 
formation as to the credit and solvency of an intending 
customer of his, sent an inquiry to the Company on a 
printed form which they supplied, and paid the Company 
a fee. The Company obtained a report from their local 
correspondent, to whom they paid a proportion of the fee, 
and then the Company answered the inquiry, “in strict 
confidence.” In the present case, the correspondent, to 
whom the local manager applied for information about 
the plaintiff, had undoubtedly malice against the plaintiff; 
the report which the correspondent sent to the manager 
was libellous; this report was fairly condensed by the 
manager and sent to the client. The jury found that there 
was a publication of the libel sued on {i. e., the condensed 
report) both by the Company and the correspondent, and 
that there was malice “ by the Company on the part of 
the correspondent but not on the part of the manager.” 
Assuming therefore (as the Irish Courts did assume) that 
the occasion of the publication was privileged, the material 
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questions of law were obviously two: whether the malice 
of the correspondent was imputable to the Company, and 
whether the publication of the condensed report by the 
Company was a publication thereof by the correspondent ? 

The King’s Bench Division answered the first of these 
questions in the affirmative (largely on the authority of 
Pearson v. Dublin Corporation (L. R. [1907], A. C. 351), 
and the second in the negative. The /Z)ourt of Appeal 
answered both in the affirmative. 

Inasmuch as the question of privilege has now been 
cleared away by the decision in Macintosh v. Dm», the 
present case will in future probably be most useful as an 
authority on the question of publication. As to that, the 
view which the Court of Appeal took is summarized by 
Fitzgibbon, L.J.: “We think that the libel was the joint 
product of the successive acts” of the correspondent and 
the manager, and that “the publication of this libel was 
the result of the action of the conscious intelligence of 
both, each acting in co-operation with the other, one 
supplying the information and the other publishing the 
purport of it, each being liable for his own acts, and the 
Company being liable for both.” 

Black v. Scottish Temperance Life Assurance Co. ([1908], 

I Ir. R. 541), covers some forty pages of the Reports, is 
concerned largely with facts, and was finally reduced to 
the question whether, in the circumstances, damages or 
a mandatory injunction was the proper remedy for an 
obstruction of light amounting to an actionable nuisance. 
Primd facie^ no doubt, it is a good thing to report any 
case in which the House of Lords reverses the Court of 
Appeal; otherwise it is doubtful whether this report is 
worth its space. The defendants, by a large red-brick 
building, obstructed the ancient lights of the premises in 
which the plaintiff manufactured ready-made clothing; the 
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building also altered the colour of the light passing to 
plaintiffs premises; it had been erected in spite of his 
remonstrance. Barton, J., held the building a nuisance, 
granted an injunction against its continuance, but put a 
stay on the order to allow the defendants to abate the 
nuisance. The defendants’ attempted abatement consisted 
in facing with white tiles the red-brick wall which inter¬ 
cepted the light.. The plaintiff denied that this amounted 
to an abatement and applied for a writ of sequestration. 
This was granted, the judge being of opinion that the 
damage to plaintiffs windows even from the white-faced 
wall could not be less than 3^500. On appeal, the Court 
of Appeal held that it was not a case for an injunction 
on the facts, but directed an inquiry as to damages. This 
decision was reversed by the House of Lords and the 
order of Barton, J., restored. Lord Loreburn laid great 
stress on the fact that the defendants had acted in defiance 
of repeated warnings. Lord Robertson thought that the 
Court would not have been warranted in holding “that 
an actionable obstruction of ancient lights could be justi¬ 
fied by the substitution of light reflected from a white 
surface, when the injured owner had no legal right to the 
continuance of these newly-created conditions.” 


J. S. B. 
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Kcbubs. 

[short notices do not preclude reviews at greater 

LENGTH IN SUBSEQUENT ISSUES.] 

The Constitutional History of England. By F. W. Maitland, 
LL.D. Cambridge: The University Press. 1908. 

In this work, edited by Mr. H. A. L. Fishor, are collected the 
notes of a course of lectures delivered a good many years ago by 
the late Professor Maitland on his appointment to the Reader- 
ship in English law at Cambridge. Naturally they are of a quite 
elementary character. They embody little research, and amount 
only to brilliant exposition. But the exposition of elementary 
Constitutional law by a consummate historian like Maitland, 
cannot but be of the utmost interest and service. The ordinary 
constitutional text-book, in its anxiety to present the student with 
a clear-cut, intelligible account, is very apt to treat the inevitable 
uncertainties of this obscure subject in two dangerous ways—to 
slur them over, or to pronounce dogmatically upon them. Both 
courses bewilder the beginner. In the present work, Maitland 
never hesitates to say that things “seem” or “appear” to have 
happened in such-and-such a fashion, when that is all that can 
be said. In endeavouring to pierce the mists of history, this 
must again and again be all that one is able to say, and the 
lawyer is wise who resists the temptation to import legal precision 
into a text-book of constitutional history. The volume also em¬ 
bodies many valuable original ideas, and it has all the charm of a 
connected treatise by the really great proseur who wrote it. The 
short but masterly analysis of the idea of “Constitutional law” 
(p. 527, et seq.) has never been better done. Its criticism of Austin 
and Holland’s definitions leaves nothing to be desired. This con¬ 
cluding section, and the history of the earlier periods, strike us as 
much superior to the account of the i8th- and 19th-century develop¬ 
ments : and we own to a regret that Maitland did not write more in 
the domain of speculative jurisprudence. On the whole, that would 
have been a greater work for English law than the investigation of 
its early mediaeval antiquities. It can readily be supposed that he 
finds history give “a standing denial of that [Austin’s] theory of 
sovereignty, which has become orthodox in our own times.” There 
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are some errors in points of legal detail in the latter portion of the 
book. For the statement that the County Court jury consists of five 
(p. 465), we may perhaps absolve the Editor. But it is disconcerting 
in a text-book for beginners, where one might at least be accurate 
to find that in 1857 ecclesiastical jurisdiction in testamentary and 
matrimonial matters was transferred to the new County Courts 
(p. 464). At p. 476, no hint is given that writs of error, as well 
as the process by way of Crown Case Reserved, have been abolished 
And a student who has heard nothing about any appeal from 
magistrate to Quarter Sessions will not know what to make of the 
statement that “ an appeal to Quarter Sessions on questions of law 
can be brought before the High Court.” It may be strongly doubted 
that there is a line left out here. The perfect mastery of Maitland 
over detail, and his freedom from pedantry, are nowhere better 
shown than in the few words in which he deals with the position 
of a Commissioner of Assize before and after the Act of 1873. 


Select Cases concerning the Law Mercha?tt. Vol. I. Edited for 
the Selden Society by Charles Gross, Ph. 1). London: Bernard 
Quaritch. 1908. 

It is always a matter of great antiquarian interest to read the 
publications of the Selden Society. Treading paths unfrequented 
by the every-day lawyer, one gets glimpses of old customs, courts, 
and procedure that seem to bring the reader face to face with his 
medijeval ancestors. The present volume comprises cases tried in 
fair staple and tolsey courts, small local tribunals which dealt 
almost entirely with cases affected by the law merchant. As a rule, 
these courts, presided over by the mayor, bailiffs of the borough, 
or the steward to the local magnate, were held at the time of some 
fair, such as Carnarvon, St. Ives, and other places. The justice 
dispensed was rough and ready, but effective. At the piepowder 
court of Colchester held in 1485, the following speedy termination 
of a case is recorded. The Plaintiff sued for the recovery of a debt 
at 8 a.m., the Defendant was summoned to appear at 9 o’clock. 
He did not come at that hour, and the sergeant was ordered to 
distrain him to come at 10 o’clock, at which hour he made default. 
Similar defaults were recorded against him at 11 and 12 o’clock. 
At the latter session, judgment was given in favour of the Plaintiff, 
and appraisers were ordered to value the Defendant’s goods which 
had been attached. They made their report at 4 o’clock, and the 
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goods were delivered to the Plaintiff. In these days when justice 
is dispensed in a more leisurely fashion, the litigant may be for¬ 
given if he sighs for a partial return of the good old days. These 
courts were called “ piepowder,” a contraction or distortion of “ pie 
poudres ” or “ pede pulverosi,” from the fact the litigants were chap¬ 
men with dusty feet who wandered from fair to fair. 

As usual, the learned Editor has brought to bear on his work a 
wealth of erudition, coupled with an infinite capacity for taking 
pains. Miss K. S. Martin and Miss Gladys Bradford have done 
much useful work, and, as usual, the volume has enjoyed the 
paternal help of Sir Frederick Pollock and Professor Vinogradoff. 

A Code of the Law of Actionable Defamation. By G. Spencer 
Bower, K.C. London: Sweet & Maxwell. 1908. 

Mr. Bower’s aim is a very ambitious one, no less than a code 
dealing with the civil or “actionable” law of libel. It excludes 
criminal libel though many of such cases are cited, but includes 
slander. It also includes “quasi defamation,” or wrongs which do 
not strictly amount to defamation, but “in aU of which, except 
one, an ingredient in the cause of action is injury to personal 
reputation.” These wrongs are (i) Dishonouring by a Banker of 
Customer’s Cheque; (2) Defamation causing damage to a person 
other than the party defamed; (3) Malicious Publication of False 
Non-Defamatory Matter causing Actual Damage; (4) False and 
Malicious Disparagement of Property causing Actual Damage; 
(5) False Statements in relation to the Character of a Candidate 
at a Parliamentary Election. The Code consists of 64 Articles. 
'I’herc is “ running commentary ” of footnotes giving and discuss¬ 
ing “ the living authorities ” on which the Articles are founded; 
and nearly half the volume is taken up by 21 appendices. One 
feature of the Code worth noticing is the amount of space devoted 
to the rules as to allegation and burden of proof, questions of law 
and fact. The law as to Newspaper Libels is treated separately, and 
the Author does not show much sympathy for “ the class of people 
who trade in news.” 'I'he appendices are full of interesting dis¬ 
cussions and comments, illustrated with many literary references, 
such as the striking example of libel by insinuation from Othello. 
There will also be found a strong dissent from the decision in 
Wennhak v. Morgan. Mr. Bower most properly attaches great 
importance to the exactness of language in a code, and employs 
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to a certain extent a terminology of his own which he justifies at 
some length. He also adopts a valuable uniformity in employing 
the words “libel” and “slander,” consistently to indicate the act 
of publication and not the thing published. This last is termed 
“libellous matter” or “slanderous matter.” The Code shows 
throughout great care, acuteness and labour, and the notes legal 
learning, literary knowledge, and analytical power. 

Small Holdings qnd Allotments. By (1. A. Johnston, M.A., J.P. 
London: Effingham Wilson. 1908. 

The law of small holdings and allotments has now become a most 
important branch of our land legislation. As nearly all the statutes 
on this subject refer to one another, and are to be read together, the 
lay mind becomes confused, and the busy lawyer has his labours 
enormously increased. To obviate all this Mr. Johnston has striven 
to place together the different sections in different Acts bearing upon 
the same point. Of course this entails the reader jumping about 
from one part of the book to the other, but the scheme certainly 
makes for simplicity, The Introduction is divided into two Parts. 
Part I deals with Small Holdings, pointing out how various bodies 
and individuals are affected ; Part II embodies the same ideas so far 
as affect Allotments. Then the various statutes are collected which 
deal with the subject as a whole, and finally wo have presented to the 
reader various Rules and Official Circulars issued by the Board of 
Agriculture. The book shows considerable originality, research and 
careful compilation, and should be of great practical utility to 
councils—borough, urban district and parish—also to landowners, 
tenant farmers and other persons whose respective interests are 
regulated by this branch of legislation. The Index is comprehen¬ 
sive, the Table of Cases and List of Statutes exhaustive. Speaking 
generally the work appears to appeal to a marked extent to readers 
both lay and legal. 


The Roman Law of Slavery. By W. W. Buckland. Cambridge: 
The University Press. 1908. 

This appears to be the first systematic legal treatment of the 
subject in England, except the smaller works of Blair and Bishop 
Brownlow, which are economical as well as legal. Everything that 
can be said has been said, and well said. Although one may not 
in every point agree with Mr. Buckland’s conclusions, there is no 
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doubt that he has worked out every point by independent thought, 
and this sometimes leads to difference from the standard authorities 
on Roman law in general. The work, which is voluminous, treats 
most of the relevant texts of the Corpus Juris, with occasional 
references to English law, though, of course, not a word of it is or 
was good English law. The English race, at least in England, have 
missed the feeling of satisfaction, no doubt felt by the Romans, in 
taking their breakfast kidneys from the hands of a Plautus or in 
watching Epictetus grilling a chop. The curious point in Gains iii, 
146 as to hire or sale of gladiators, does not seem to be noticed, 
nor does that in iii, 96 as to the oath exacted from a freedman. 
Something might have been said with regard to the enlistment of 
slaves for military service under the later Empire, when every man 
was of importance, free or not. The old dignitas of the soldier 
(Cod., xii, 34, 7), disappeared in the stress of events. The book 
is a credit to English research and may safely be consulted on any 
point which it touches. 

The Annual County Courts Practice, igoQ. 2 Vols. By His 
Honour Judge Smyly, K.C., and W. J. Brooks, M.A. London : 
Sweet Maxwell. 1908. 

Although for the last few years the Civil Statistics have shown 
a continuous falling off in the number of County Court Cases, 
there is still a vast amount of business transacted, and cases of 
increased importance are now taken in consequence of the recent 
legislation which most years add to the burdens of County Court 
Judges. The Editors hoped to be able to add a new County 
Court Act in this edition, but their hopes have been disappointed. 
The present edition retains its familiar features, and although the 
new rules have now come into force, there arc no very important 
alterations to notice. The addition to Ord. XXVI, r. 16, which 
was necessitated by Lle^vellytt v. Rowland, will probably be useful 
to judgment creditors. Another recent case concerns an im¬ 
portant branch of County Court Practice, and enables a plaintiff 
to add an alternative claim under the Employers’ Liability Act 
1880 in an action of negligence remitted from the High Court. 
We are told that business under the Workmen’s Compensation 
Act 1906 is increasing with great rapidity, and considerable atten¬ 
tion is paid to that subject, and all the recent cases are referred 
to, including the somewhat curious decision of the House of Lords 
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in Istnayy Imrie ^ Co. v. Williamson. The only important new 
Statute included is the Agricultural Holdings Act 1908, which does 
not practically affect the jurisdiction of the County Courts. The 
practitioner can still resort to the work with confidence that all that 
care and labour can do to aid him has been done. 

The Annual Practice^ igog. 2 Vols. By T. Snow, M,A., C. 
Burnky, and F. A. Stringkr. London : Sweet iS: Maxwell. 

The Yearly Practice of the Supreme Court for igog. 2 Vols. By 
M. Muir Macki?nzie, T. Wii.les Chitty, S. C. Lusinngton, 
M.A., B.C.T.., J. C. Fox, and R. 1 C. Ross, LL.B. London: 
Butterworth & Co. 

The A.B.C. Guide to Practice, igog. By F. A. Stringer. 
London : Sweet & Maxwell. 

One or other of these works every practitioner must have, and in 
making his selection he will probably choose the one whose arrange¬ 
ment he is most used to. Both Practices, if we mistake not, are 
rather more substantial than in former years; in fact, to our mind, 
the larger volumes are so bulky as to be unpleasant to handle. The 
Editors have had some important additions to make. The Rules of 
March 1908 considerably increase the jurisdiction of the Masters of 
the King’s Bench Division and of the Registrars of the Probate, 
Divorce and Admiralty Division. Order 53a, June 1908, is an im¬ 
portant Order regulating the procedure in actions for infringements 
of Patents and under the Patents and Designs Act 1907. Careful 
notes have been appended to tliese rules in each of the works under 
notice, those in the Annual Practice having been jirepared by Mr. 
CCourtney Terrell, and those in the Yearly Practice by Mr. AV. JC. 
Bousheld. A very material change in practice at Chambers is made 
by the rules of July 1908; in the opinion of the Editors of the 
Annual Practice the “new system may result in the abolition of 
Judges’ Chambers.” 'fhe Short Causes Rules (Admiralty Division, 
1908) were very recently issued, but are of great importance, as they 
may possibly, as pointed out in the Yearly Practice, prove a speedy 
and economical mode of trying Commercial Cases. Considerable 
attention has been paid in both these works to the law regarding 
Solicitors, sections of the principal Acts referring to them being 
given, and Mr. E. Todd has contributed a useful note on Solicitors’ 
Costs and Lien to the Yearly Practice. \V'hat still remains peculiar to 
the Annual Practice is the valuable collection of the resolutions of the 
General Council of the Bar upon Professional Etiquette; the Tables 
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giving the new Schedule for Circuit dates appointed by the Order 
in Council of March 1908, and two elaborate Tables giving precise 
details of the work assigned to every Judge of the King’s Bench 
Division during the year’s Court work. We also notice this year the 
inclusion of the British Law Ascertainment Act 1859. The names 
of the Editors are sufficient to vouch for the care and accuracy of 
the revision and addition of cases. The re-arrangement of the 
Judicature Acts in the Yearly Practice is in our opinion an 
improvement. » 

Mr. Stringer’s A.B.C. Guide to Practice is as usual a concise and 
useful abstract of the Practice, with numerous references to The 
Annual Practice^ where more information on a subject may be 
required. 

Encyclopicdia of Forms and Precedents. Vols. XII—XVI. Edited 
by A. Underiull, M.A., LL.I). London; Butterworth & Co. 
1907-8. 

We sincerely congratulate Mr. Underhill and those gentlemen 
associated with him in editing and drafting the notes and forms in 
these volumes, in having so nearly arrived at the conclusion of their 
labours. As Vol. XVI is concerned with “ Notanda and Supple¬ 
mentary Forms,” we conclude that the only volume that remains 
to be issued is the Index volume, which we are told will take up 
some 700 pages. We must also congratulate the publishers in 
having produced so valuable a work in so handsome a form. 
Mr. Underhill has been assisted by the following gentlemen, who 
acted as sub-Editors. For Vols. XII and XIII, Messrs. H. B. 
Bompas, M.A., and H. H. King, LL.B.; for Vol. XIV, Messrs. 
F. G. Underhay, M.A., and W. M. Crowdy are added; for Vol. XV, 
Mr. King and Mr. H. F. F. Greenland are associated; and in the 
sixteenth volume Mr. W. F. Webster has joined the last two gentle¬ 
men. A very large number of gentlemen has contributed to the 
notes and forms, and we shall mention some of them when noticing 
the contents of each volume. 

Vol. XII is a very bulky one, in fact, we think it is the largest 
of the whole scries, but it is not too large for the important subject 
to which it is entirely given, namely, the Sale of Land. Ninety 
pages are occupied with Tables of Contents, Cases and Statutes, 
and the text takes up 980 [jages more. The preliminary note of 
148 pages is contributed by Mr. H. King, and is excellent both 
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in arrangement and matter, and is followed by 309 Precedents, 
commencing with 38 agreements for sale and concluding with 16 
Mixed Assurances, h'ootnotes indicate the correct stamps on all the 
documents that recjuire them. The majority have been settled by 
Messrs. J. II. Redman, H. l'>eeman, E. Riviere, G. M. Kindersley, 
11 . E. E. Greenland and E. E. Colt. They cover a wide range 
and seem very carefully drawn, and include such rather unusual 
conveyances as one of freeholds belonging to a convicted felon, and 
one of lands of qualified I’reehold tenures. 

Vol. XIII covers Service Contracts—Settlements, and only con¬ 
tains those two subjects. 'I’he preliminary note on the former is by 
Mr. H. Ereeman, who with Mr. W. A. Russell and Mr. Cf. A. Hunt, 
settles the Precedents. I’he latter cover a great variety of services, 
some of them not easy to think of. Among the Contracts of Per¬ 
sonal Service are one between a cricket club and a professional 
cricketer for Colonial tour, and one with a professional golfer to 
lay out a golf course abroad. Some forms of contracts for services 
of animals for breeding purposes are worth noticing. 'Fhe remainder 
of the volume is taken up with the difficult subject of Settlement. 
'This, with the exception of a few forms, has been entrusted to 
the very competent hands of Mr. J. S. Vaizey. The preliminary 
note covers 120 pages. The ])recedents are under five headings 
which are Realty Settlements, Personalty Settlements, Voluntary 
and J’o.st-nuplial Settlements, Miscellaneous Clauses, and Ancillary 
Documents. 

Vol. XIV, Shipping Documents—Tramways. Contains several 
titles, the most important of which is probably Shipping Documents, 
contributed by Messrs. A. Pritchard and H. S. Moore. 'J'here is a 
short but instructive note, with 17 precedents, on Stock Exchange 
Documents, by Messrs. L. Mossop and M. N. Drucquer; and other 
subjects of importance of rather a special nature are—Theatres, 
treated by Messrs. H. S. Preston and P. Shee; 'I’rade Combines, 
by Mr. E. Wooll; Trades Unions, Association of Employers and 
Boards of Conciliation and Arbitration, by Mr. H. B. N. Mother- 
sole. There are also 20 precedents connected with Tramways, for 
all of which, except two, Mr. J. W. Greig is responsible. 

The fifteenth volume has only three headings. Of these, Trusts 
and Trustees is by the Editor and Mr. C. A. Bennett The forms 
relating to the Public Trustee, a new and interesting departure, are 
by Mr. H. E. Greenland, and there are some occasional forms by 
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Other gentlemen. There are 47 precedents, of which 17 relate to 
the Public I'rustee. An important and useful heading is that of 
Water, Gas, and Electricity. The forms relating to Water have 
been, with one exception, settled by Messrs. Baines and Greig, and 
with a similar exception those relating to Gas and Electricity have 
been settled by Mr. Greig. These forms struck us as being likely to 
be in considerable request. The last Title in the volume is Wills, 
and it could have been entrusted to no better hands than those of 
Mr. H. S. Theobald, K.C., with whom arc associated Messrs. J. C. B. 
Dyne, Jun., and H. Church. The precedents begin very aptly with 
a form of 32 questions to be put to the intending testator. Such 
questions are much to be recommended. 'Fhere are 254 precedents, 
most of which are included in the Leading Miscellaneous Clauses. 
Some of these are worth noting, such as the expression of a wish to 
be cremated, and a provision to guard against being buried alive. 
'Fhe investment clauses seem to us stricter than those that arc now 
usually inserted. 

Vol. XVI consists of notanda, ranging over all the previous 
volumes, with occasionally supplemental precedents. .Some of the 
most important of them are perhaps those on Allotments, Small 
Holdings, and Small Dwellings. In view of the recent legislation, 
the 25 precedents contributed by Mr. S. Clarke arc well worth 
notice. The law of Companies has, since the publication ofVoIs. 
IV and V, been materially altered by the Act of 1907, and this 
renders Mr. Webster’s Notes and Precedents of considerable im¬ 
portance. A new Preliminary Note and Supplemental Precedents 
have been contributed by Mr. Webster, in consequence of the 
Patents and Designs Act 1907 and the Designs Rules 1908. The 
recent Public Health Acts Amendment Act 1907 is the cause of the 
Public Health and Public Safety note and precedents by Mr. J. W. 
Baines; and Mr. G. E. Jones, after waiting in vain for the statute 
law on the subject of Schools to be “ put upon a more satisfactory 
footing,” has had to include his postponed heading in the present 
volume. 

A Concise Treatise on the Law relating to Execiitors and Adminis¬ 
trators. By A. R. lNGPf:N, K.C. London : Stevens & Sons. 1908. 

If Mr. ingpen required any guarantee of his knowledge of the 
law of Executors and Administrators, it would be sufficient to point 
out that he was one of the Editors of the last edition of Lord Justice 
Vaughan William’s great work. The present volume is an attempt 



238 


REVIEWS. 


“to express in a concise form the general principles of the law re¬ 
lating to executors and administrators.” It seems to be to a great 
extent based on and intended “as an introduction to the greater 
work.” The arrangement is to a considerable extent different, and 
much new matter is introduced. By availing himself of the op¬ 
portunity of making constant references to the larger work, the 
Author has been able to deal more concisely with many subjects 
and cite fewer authorities than might perhaps have been otherwise 
necessary. It is intended for the use of both the student and 
practitioner, and has therefore to guard against too great elabora¬ 
tion and too bald statement. Between this Scylla and Charybdis 
Mr. Ingpen has steered successfully, and has given us a treati.se 
sufficient for most practical purposes in a comparatively moderate¬ 
sized volume. We have found any points on which we have sought 
information most adequately treated, and as a good sample of Mr. 
Ingpen’s method we may refer our readers to the excellent chapter 
on 1 )cath Duties. The statement, correctly given, as to the general 
legacies not bearing interest until a year after the death of the 
testator, reminds one that testators perhaps do not often bear in 
mind the inducement that this rule may sometimes hold out to 
an executor who is also residuary legatee to delay winding up an 
estate as long as he can in order that accruing interest may swell 
the residue of the estate. 

EncychptPdia of Local Government Lmv. Vols. IV—VII. Edited 
by J. ScHOLEFiELD. London : Butterworth & Co. 1907-8. 

These four volumes complete this important work, and wo are 
glad to be able to congratulate Mr. Scholefield on the successful 
termination of his labours in editing a work which is of real value to 
all who desire to obtain information as to the numerous rights and 
duties connected with Local Government. We propose shortly to 
call attention to a few of the most important contributions to these 
volumes. Volume IV—Hundreds to Nuisance—is rather a larger 
volume than the average one, containing 700 pages of text. The 
article of greatest importance is probably that on Nuisances, by 
Mr. W. Addington Willis and W. V. Ball. Its scope is, of course, 
limited, as it is intended to deal only with “ such nuisances as 
are caused by local authorities in the execution of their statutory 
duties and powers, and with such nuisances as are of a public 
character, or for the punishment or suppression of which local 
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authorities may take proceedings.” Part of the subject has also 
been previously dealt with under the articles “Actions by and 
against Local Authorities,” and “ Highways.” In spite of these 
considerations and a commendable conciseness on the part of the 
Authors the article extends to about 120 pages. Another import¬ 
ant article is that on Lunacy, by Mr. S. G. Lushington and Mr. F. J. 
Coltman. That on Loans, by Mr. \V. Jevons, is prefaced by an 
interesting statement of the amount of “ Loans now outstanding, 
their Amount, Purpose, and Growth.” Mr. Jevoniv gives the amount 
of loans outstanding for 1903-4 as ;^393,882,r46, an amount which 
rather more than quadruples that of 1874-5. Mr. Jevons, we 
are bound to say, qualifies the gravity of this enormous debt by 
pointing out what provisions are being made for its repayment, what 
amount of princii>al has been repaid, and what proportion is for 
so-called reproductive undertakings. Another article of general 
interest deals with Locomotives and Motor laws. Mr. Davey has 
dealt with both these subjects, though perhaps some people may think 
that Motor Cars should be included in the article on Nuisance. In 
Volume V—Officers of Local Authorities to Rates and Rating—the 
principal article is one by Mr. E. M. Konstam on Rates and Rating. 
Mr. Konstam states his object to be “to give a compendious, and 
at the same time fairly detailed, account of the various rates, with 
the statutory authority under which they are levied and the method 
by which they are assessed.” This he has done very successfully 
in about 150 pages. The next longest article is that on “ I*rivate 
Streets, Paving, Sewering, etc., and Adoption of,” contributed by 
the Editor and Mr. G. R. Hill. Although the difficult question 
of incidence of charges for these purposes does not concern the 
local authoritic.s, some cases are cited “for the benefit of the 
general reader.” Mr. G. R. Hill and Mr. H. J. Comyns are each 
responsible for several of the shorter articles; the former contributes 
those on “Persons, Cleansing of. Act 1897,” “Petroleum and Car¬ 
bide of Calcium,” “ Plague, Cholera and Yellow Fever,” “ Pumps, 
Cisterns and Wells ”; and the latter contributes “ Overseers and 
Assistant Overseers,” “ Parish Councils,” “ Parish Meetings,” “ Parish 
Property ” and “ Postal and Telegraphic Facilities.” Volume VI— 
Reformatory and Industrial Schools to Vestry Clerks—contains no 
less than 25 articles. Of these we would direct attention to the 
one on Schools by Mr. W. V. Ball, which deals with the administra¬ 
tion of our educational system as far as it concerns local authorities, 
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excluding those of the County of London. We think Mr. Ball may 
have felt considerable misgivings as to the permanent value of his 
work considering the uncertain educational future^ Other important 
articles are on the unsavoury subject of “ Sewers, Drains, and Sew¬ 
age Disposal,” by Mr. W. Addington Willis; '* Tramways,” a subject 
of increasing importance, by Mr. G. S. Robinson; “ Reformatory 
and Industrial Schools,” by Mr. T. E. Bettany and Mr. A. Locke 
Mr. S. W. (Clarke contributes no less than eight of the shorter 
articles. The mqst important parts of Volume VII, which con¬ 
cludes the work, arc the Notanda and the Index. The former is 
the work of Mr. S. W. Clarke, and the latter of Mr. W. J. Allen 
and Mr. F. L. Ogden. This last very important part of the work 
fills up no less than 409 pages, and seems to be very carefully 
done. It is obvious how very much a good Index adds to the 
value of any work, particularly one of great length in several volumes. 
We should like, in concluding our notice, to call attention to the 
graceful Preface in this volume, in which the Editor expresses to 
the Subscribers his regret for the delay in the completion of this 
work, and his thanks to Mr. G. R. Hill, whose knowledge of 
I.ocal Government law he states to be “ wide and exact,” for his 
assi.stancc in editing the two last volumes. 

Eficyclopccdia of Local Government Board Requirements and 
IVaetice. 2 Vols. By A. E. Wood and T. R. Johnson. London : 
Butterworth & Co. 1908. 

Local Government is becoming the spoiled child of legal lite¬ 
rature. Books innumerable have been published on various 
branches of law connected with it, and an elaborate and valuable 
Encyclopnedia of Local Government law has just been completed, 
'fhe present work is not intended as a legal text-book, but as a 
practical guide to all who have to deal with the Local Government 
Board. These, besides Solicitors, will include Officials of Local 
Authorities, Engineers, Parliamentary Agents, Land Agents, and 
many others. Each of the numerous subjects dealt with forms a 
separate part arranged in alphabetical order. These parts number 
69, and range in importance from Education and Housing of the 
Working Classes to Public Clocks. A summary of the law relating 
to each subject is given at the commencement of each part, and 
there is also a reference in each part to a text-book. Great 
familiarity is shown with the Orders, Reports, and practice of the 
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Local Government Board, and the advice as to its views and methods 
is of the greatest practical value. 

The Laws of War on Land. By T. E. Holland, K.C. Oxford : 
The Clarendon Press. igo8. 

There is by this time a bewildering variety of conventions bearing 
on the conduct of warfare. They overlap one another, and repeat 
themselves in a very confused fashion. It is not easy to disentangle 
their provisions, and it is tedious work. It is therefore a great thing 
to have their clauses set out in the form of a consecutive code, and 
the reduction to orderly arrangement of a confused mass of such 
material is peculiarly the province of Professor Holland. It may 
well be believed that the book took much longer to prepare than its 
bulk would indicate. By its aid, even the unskilled reader can now 
easily understand what the various conventions have accomplished. 
It may be that he will conclude that they have not accomplished very 
much. For the loop-holes which they leave to commanders, par¬ 
ticularly as they arc interpreted by 1 )r. Holland, are so many and 
so wide, that the practical conclusion is that an officer may do what 
he likes, provided he does it to further the objects of the war, and 
not out of pure wantonness. The Author even (questions whether a 
soldier who surrenders and disarms may not be refused quarter. 
War is a rough game: but the theory that the more savagely you 
wage it, the more humane you really are, is more than questionable. 
We cannot help considering Dr. Westlake’s treatise, with its clear 
disclaimer of the German theory of krie^'sraison, a safer guide for 
the officer on active service. That does not lessen the value of 
Professor Holland’s book to the student, who will be grateful 
for a path through a very tangled forest. 

Pacific Blockade. By A. E. Hogan, LL.D., B.A. Oxford: The 
Clarendon Press. 1908. 

Dr. Hogan defends, in its least defensible aspect (as extending to 
the ships of third parties), diat form of unlawful violence known as 
pacific blockade; but his arguments are not convincing, and he him¬ 
self characterises them in one instance as “somewhat sophistical.” 
He infers, for example, that because reprisals are permissible, no 
limit can be set to them ; which is in flat contradiction to Vattel’s 
standard definition of the term. In his second part, the Author 
sets out valuable details of several “pacific” blockades. A refer¬ 
ence to Atherley-Jones’ Commerce in War would have supplied him 
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with one or two more. The list is swollen by the inclusion of 
cases of violent hostilities, of “ blockade ” of disturbed parts of the 
blockaders’ coast, and of cases of mere reprisals. (The Brazilian 
case of 1858 was, for instance, nothing more nor less than an 
example of the good old custom of reprisals according to Vattel.) 

It is impossible to create out of a few anomalous incidents a new 
legal institution. A gauge of the extent to which the upholders 
of “pacific” blockade are deluded by words is found in a casual 
remark of the Author, in which he exclaims at the “curious” 
idea of Geflcken, that the Greek proceedings of 1886 were “not 
a blockade.” 'I’he really curious notion is that which con.siders 
a port blockaded to which commerce has constant access. In fine, 
the Author would spring on the world a novelty which he admits 
cannot be governed by any established rules, and which he comes 
near to emancipating from all rules whatever. The temperate style 
in which he writes deserves high praise; as does also the thorough¬ 
ness and method with which he has collected information. The 
learned Registrar of the Admiralty Court appears as “ Roseve ” on 
p. 48, and another Author as “ Attlay.” Otherwise there are few mis¬ 
prints. 'Fhe book, though short, would have been none the worse if 
an index had been included. Considering the absence of material 
in English dealing with this subject, it might have been well for 
the Author to have included in his bibliography the article which 
appeared in this Magazine for August 1896. He would possibly 
not then have quoted Cauchy as an authority in favour of the 
compatibility of blockade with peace. 

Second Edition. Conflict of Laws. By A. V. Dickv, K.C., 
Hon. 1 ).(].L. London: Stevens & Sons. 1908. 

To the international lawyer, the manner in which the laws of 
different lands conflict is an endless source of puzzle. If it were 
possible to agree a common basis upon which to legislate in certain 
matters, how it would limit the annual output of Judicial decision. 
If, for instance, civilised nations agreed upon a law of divorce, 
domicil, or contract, common to all of them. But such an ideal is 
impossible, until we have some equivalent to “ liisperanto ” in law. 
The fact that this conflict exists has necessitated an understanding 
among civilised nations that the decision of each should be recognised 
in others. Unless this were so, think how impossible the situation 
would be if the English Courts refused to recognise an American 
divorce. Take also, for example, the British Empire, comprising as 
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it does, a variety of systems of law: what confusion would ensue if in 
the most important matters the Courts of the several Colonies did not 
recognise each other’s decisions. Such matters as Divorce, Domicil, 
Bankruptcy, Contract, and other subjects of equal importance, are 
dealt with in a scholarly and able manner in Professor Dicey’s book. 
Following his usual custom, the learned Author places in the 
Appendix valuable notes germane to the subject-matter of the text. 
It is now some twelve years since the first edition was published, 
and the present one is intended to bring the work quite up to date, 
besides embodying in the text the result of the many decisions 
which have accumulated during that period. Professor Dicey has 
omitted the notes of American cases which had been provided in 
the first edition by Professor J. B. Moore. Once more, we are glad 
to say, the Right Hon. Arthur Cohen, to whom the book is dedicated, 
has rendered aid to the learned Author in its preparation. How 
valuable that aid must have been can only be appreciated by those 
who know Mr. Cohen to be an erudite jurisconsult. In conclusion, 
we can only say that, for merit and instructiveness, Professor Dicey’s 
book has everything to commend it. 

Second Edition. Maedonell^s Law of Master and Servant. By 
E. A. Mitchki.l Innes, K.C., M.A. London: Stevens & Sons. 
1908. 

'rhe first edition of this important work was published in 1883, 
and was compiled by Sir John Macdonell. 'I'hc present edition is 
divided into two parts. Part I dealing with the Common law on the 
subject, and Part II with the Statute law. Since the production of 
the first edition much has eventuated by means of legislation and 
judicial decision. Take, for instance, legislation; the whole fabric 
of the law has been revolutionised. P'ormerly, the Civil law of 
conspiracy applied to trade disputes, a question which was placed 
beyond dispute by the House of Lords in Quinn v, JUathem (L. R. 
[1901], A. C. 495). In the year 1906 the Trades Disputes Act 
was passed which exempted acts done in contemplation or further¬ 
ance of a “trade dispute” from the application of that principle. 
This would have been sufficiently sweeping; but the Act went 
further, and over-ruled the famous Taff^ Vale Case by prohibiting 
actions of tort against Trade Unions. All these points are 
thoroughly elucidated and dealt with in masterly fashion. At 
he risk of making the work unwieldly, Mr. Mitchell Innes has 
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considered the needs of the lawyer without ready access to a law 
library, and has printed all the rules, forms and orders drawn up 
under the various Employers Liability and Workmen’s Compensation 
Acts. The Index is complete and illuminating of the text. Speaking 
generally, the present edition may well be regarded as a standard 
work on the law of Master and Servant. 

Second Edition. Cardinal Rules of Legal Interpretation. By 
Edward Beal, R.A* I^ondon : Stevens & Sons. 1908. 

It is some twelve years since the first edition of this useful work 
appeared, so that a second, bringing the matter absolutely up to date, 
will be very welcome. Further materials, too, have been collected, 
which, together with other alterations and additions, have increased 
the size of the volume. The book itself is divided into eight parts. 
In Part I we have the wide subject of Case law discussed in a way 
which shows the relative value attached by judges to the utility of 
various reports; Part II gives the Rules of legal interpretation applic¬ 
able to all instruments; Part III treats of contracts; and l^art IV 
shows us the Rules applied to the interpretation of all deeds. In 
Part y mercantile instruments find a place; and miscellaneous 
instruments come in Part VI. The interpretation of Statutes is the 
subject-matter of J^art VII, and when one realises that treatises have 
been written dealing exclusively with this branch of law, one views 
with a somewhat critical eye the learned Author’s treatment thereof. 
One is bound to .say that the w'ay he deals with this is masterly and 
complete; apparently nothing is missed, and the text is a mine of 
useful information. The heading of “ Wills,” which concludes these 
divisions in Part VIII, is also of paramount importance, and here 
again Mr. Beal maintains a high standard. The scheme of the 
Index is a model which might well be followed by others. The 
great value of this w'ork in Colonial Courts, where text-books and 
reports are not always available, and where (juestions affected by 
the Rules of Interpretation are always cropping up, can readily be 
estimated. 

Third Edition. May on Fraudulent and Voluntary Dispositions 
of Property. By W. Douglas Edwards, LL.B. London : Stevens 
& Haynes. 1908. 

The first edition of this treatise was compiled in 1871 by the late 
Mr. May. At that time it was apparently the only exhaustive work 
which had appeared on the subject since the commencement of the 
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century. Since the appearance of the second edition many points 
have been decided on the statute 13 Elizabeth, c. 5, more especially 
regarding the impeachment of voluntary conveyances by subsequent 
creditors. The Voluntary Conveyances Act 1893 restricted to a 
very large degree the operation of the statute 27 Elizabeth, c. 4, on 
voluntary conveyances, making much of the Case law on the latter 
statute obsolete. In the present edition the provisions of the Bank¬ 
ruptcy law bearing on the subject of the book have been grouped 
under one head, in place of being scattered abmit in various chap¬ 
ters. In conclusion, it may be stated that many of the chapters 
have been re-written, the matter brought thoroughly up to date, and 
the book in every way (pialified to occupy a foremost position in any 
lawyer’s library. 


Third Edition. The Law of Trade Marks and Trade Name, 
By D. M. Kerly, M.A., LL.B., and F. G. Underhav, M.A. 
London: Sweet & Maxwell. 1908. 

In reviewing a new edition of a standard work, there is not much 
to be said beyond pointing out some of the novelties comprised in 
it. Mr. Kerly’s book reached its second edition in 1901. Since 
that date the Trade Marks Act 1905 has been passed and has 
brought about many reforms. The objects of this Act were many, 
but the following were important:—(i) To divorce once and for 
all the subject of Trade Marks from that of Patents and Designs, 
an alliance attended with dire results since 1883; (2) to enlarge 
the scope of the Register by admitting many new classes of marks; 
(3) to simplify the law of registration. When incorporating this new 
Act, it was found necessary to re-write a great part of the earlier 
chapters, which has been done. The learned Authors appear to 
deplore the tendency of modern decisions to sweep away all tech¬ 
nical discussion as to what can or cannot be acquired as a Com¬ 
mon law trade mark, and make it simply a question of whether 
the defendant has or has not tried to pass off his goods as the 
]jlaintiffs. Some may agree with these strictures, some may not, 
^'^quot homines tot sententue.” The Appendix contains some im¬ 
portant Trade Mark Acts passed by the United States and the 
Commonwealth of Australia. Other reforms have been introduced 
which will no doubt commend the present edition to the wide 
circle of readers of the former ones. 
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Fourth Edition. Ac/s relatin}' lo the Estate Duty. By Sir 
Evklvn Frekth, assisted by C. R. Elliott. London: Stevens 
& Sons. 1908. 

The fourth edition of this popular work has been very carefully 
revised, and includes the Finance Act 1907. The Authors are both 
(lualified by rea.son of their experience to be considered as authorities 
on this very intricate and technical subject. Sir Evelyn Freeth 
holds the post of Secretary of the Estate Duty Office, and Mr. Elliot 
occupies a position *n the .same office. In the first in.stance, we are 
given an epitome of the Finance Acts, wherein the different subjects 
are grouped under their respective heads. Part II deals with the 
Finance Acts of 1894, 1896, 1898, 1900 and 1907, together with 
notes which contain much valuable information. 'I'lie Appendix of 
Forms seems to be comprehensive and complete; some of these 
forms do not come before the public except on rare occasions, when 
special application is made for them. 'I'hc book may be safely 
recommended to those in search of correct and complete information 
with respect to the estate and other death duties. 

Fifth Edition. Laws of Insurance. By J. B. Porter, assisted 
by W. F. Cr.mks, M.A. London: Stevens & Haynes. 1908. 

Mr. Porter first published this work in 1884 and to each edition 
he has added references to fresh cases till now they number 
nearly 1,900. The last edition was published as recently as 1904. 
The learning and care bestowed on the work is well known, and 
there are only two features we purpose to call special attention to. 
The first is, that it contains the whole law of Insurance, with the 
exception of Marine, namely, Fire, Life, Accident and Guarantee, 
in one volume of moderate size of (including the Index) 594 pages. 
The other is the very large number of American decisions cited. 
Authors differ in the methods of treating American decisions, and 
their value depends to some extent on the branch of law treated, but 
there is no doubt that the law of Insurance, for some reason or other 
which we will not stop to inquire, has been the subject of very great 
litigation in America, and these decisions should prove of consider¬ 
able use in furnishing advocates with arguments, to put it no higher. 
A list of abbreviations by which the American and Colonial reports 
are referred to renders reference to them easy. 
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Sixth Edition. Oiiphant's Law of Horses. By C. E. Lloyd, 
7 '. C. Barton, M.R.C.V.S., and C. Morse, D.C.L. London; 
Sweet & Maxwell. 1908. 

The first edition of this treatise appeared as far back as 1847 and 
was produced by the late Mr. Oliphant. It was a work which dealt 
with all the law affecting the horse directly and indirectly. It 
included a Part III, which dealt with Racing, Wagers and Gaming. 
Very wisely this branch of the subject has been omitted from the 
present edition, owing to the fact that this matter, having grown to 
such enormous proportions, more suitably woufd be dealt with in a 
separate treatise. Mr. Barton is responsible for those parts of the 
book which deal with the veterinary aspect of the subject, and Mr. 
Morse has annotated the text with Canadian cases. Mr. Lloyd, 
then, is really the Author of the major portion of the book, and well 
he has acquitted himself of the task. 'Phe buying, .selling and 
exchange of the “ friend of Man ” have been most adequately 
dealt with. Such vital subjects as Unsoundness, ^Varranty, and 
Fraudulent Contracts, have been treated of in a masterly fashion. 
In Part II we find the wide subject of Negligence in the Use of 
Horses explained in a clear and succinct manner, 'fhe appendices 
contain not only the linglish but the Canadian statutes on the 
subject. If one might criticise, it would be to say that the Index is 
somewhat cumbrous and calls for revision, 'faking it all round, 
however, the book is a fund of case and general law affecting the 
Horse and his use. 

Seventh Edition. The Public Health Acts. Vol. I, by 
A. Macmorran, K.C., and J. Scholkfjeld ; Vol. II, by A. 
Macmokran, K.C., and S. G. Lushington. London: Butter- 
worth & Co. 1908. 

Liimlefs Public Health is a book of world-wide fame, and finds a 
place on every law'yer’s book-shelf. Public Health is a vast 
subject, and many writers have issued works dealing with it in a 
more or less satisfactory manner, and yet Lumley keeps its place as 
the standard treatise. Every year l*arliament passes laws which in a 
direct or indirect manner add to the complexity surrounding this 
branch of legal study. In fact, a lawyer has to assimilate so much 
knowledge that it requires almost a lifelong study to be anything 
like proficient in it. Of this select band of experts, none holds a 
higher position than Mr. Macmorran, and no more able hand could 
be chosen to bring the present work up to dale. Of course we 
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know that he has been associated with several previous editions, but 
when one realises the tremendous amount of additions since the 
last, one wonders how such a busy man finds time to successfully 
cope with so enormous a duty. The Public Health Acts Amend¬ 
ment Act 1907 in itself would necessitate a fresh edition. That 
Act offered facilities to sanitary authorities outside London for 
acquiring various additional powers under certain local Acts without 
entailing the expense of going to Parliament to obtain them. The 
Act (7 Edw. VII, c. 53) contains 95 sections which are grouped 
under ten heads. Part I is general; Part II deals with streets and 
buildings ; Part III contains sanitary provisions; Part IV provides 
for infectious diseases; Part V regulates common lodging-houses; 
Part VI, recreation grounds; Part VII, Police; Part VIII, Fire 
brigade; Part IX, sky signs, and Part X deals under the head 
of “ Miscellaneous ” with such multifarious matters as bathing 
places, life-saving appliances, the licensing of pleasure boats, etc. 
From this resume it is obvious how various and far-reaching 
this Act is in effect, and how ardous must be the work of 
annotating the different sections. In addition to this Act, we 
find other new Acts which affect Local Podies, as the Crema¬ 
tion Act 1902 ; the Porough k'unds Act 1903; the Local 
Government ('Pralisfer of Powers) Act r903 ; and very many others 
dealing with almost every branch of local government. All of these 
various statutes have been collected and annotated with the greatest 
possible care. Many of the notes in previous editions have been 
re-written. This affects, particularly, many of the annotations to 
various sections of the Public Health Act 1875, that Magna Charta 
of public health. One section, namely, 104, has had its notes con¬ 
siderably added to by the inclusion of the discussion relating to the 
position between landlords and tenants in connection with drainage 
and paving expenses, and the many decisions thereon. Volume I 
contains all the Public Health Acts properly so called, from 1875 
down to the last one in 1907. Volume II contains the Appendice.s. 
Appendix I is composed of various Acts not strictly Public Health 
Acts, but which are germane to the subject. Appendix II deals 
with Accounts and Audit, a most important subject to local bodies 
which now-a-days handle such enormous sums of the taxpayers’ 
money : also many other matters such as Allotments, Alteration of 
Areas, Bills in Parliament, Cemeteries, etc., which form such a 
constituent part in local management. In the preparation of 
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Volume I, Mr. Macmorran has had the valuable assistance of 
Mr. Joshua Scholefield, and in the preparation of Volume II, his 
assistant has been Mr. S. G. Lushington, who is well known, not 
only as an authority on Public Health, but as being himself also 
the author of many widely-read law books. The Inde.\, which is 
clear and illuminating of the text, must have necessitated consider¬ 
able labour in its preparation and compilation. 'I'he Tables of 
Statutes and Cases are excellent. In conclusion, one may be 
forgiven for hoping that Mr. Macmorran may J)e able to superin¬ 
tend many future editions, and that he will always find to hand 
such able lieutenants as Messrs. Scholefield and Lushington. On 
the general merits of this treatise all has been said in its praise 
before that can possibly be said, and we feel certain that in the 
future as in the past, the library of no clerk to any local body 
will be complete without it. 

SGVSnth Edition. JntroducHon to the Study of the Law of the 
Constitution. liy A. V. Dicey, K.C., Hon. D.C.L. London: 
Macmillan & Co. 1908. 

Professor Dicey’s work, which was originally intended to fit the 
student for an intelligent study of Plackstone’s Commentaries^ is too 
well known to call for much comment. The present edition is to 
all intents and purposes a reprint of the sixth. One important 
exception, liowever, calls for notice, that being the revision of 
Chapter XII, on Droit Administratif Three reasons are given 
for this revision: (a) A wish to meet criticism on the description 
of a branch of hVench law, first brought to the notice of the English 
reading'public by Professor Dicey himself; (b) A wish to insert in 
the text two long Notes on this subject formerly to be found in the 
Appendix; (c) A wish to show that the fundamental differences 
existing between the French and English systems is day by day di¬ 
minishing, by reason of the enlightenment of French Jurists. In this 
connection the learned Author avows the debt of gratitude he owes 
to Professor Jeze for his valuable suggestions. In the Introduction, 
the learned Author deals with the true nature of Constitutional law, 
in the course of which he speaks of the great services rendered by 
Bagehot, the political theorist, in elucidating the intricate workings of 
English Government. Part I gives an account of the Sovereignty of 
Parliament, and when speaking of the policy of Imperial government 
not to interfere with the action of Colonial Parliaments, the learned 
Author gives the striking instance of the Immigrant’s Restriction Act 
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1907, No. 15, pa.:sed by the Transvaal Legislature. In commenting 
on this Act, the Secretary of State for the Colonies condemns in 
strong phrases the terms and effect of this Act from the English 
point of view, and yet, acting on the principle that a Colony knows 
what legislation best suits its local retjuirements, he gave it his of¬ 
ficial sanction. It is surprising to see a writer of Professor Dicey’s 
accuracy assign to Mr. Morley the post of Secretary of State for 
the Colonies, a position he certainly did not hold in 1907, and, as 
far as we know, ha,^ never held in his life. In Part II he treats of 
the Rule of Law and its omnipotence in the political institutions of 
England, and throughout this part of the work we learn its nature 
and general applications. Chapter XII most ably deals with a 
comparison between the English Rule of Law and the French 
Droit Adminisiraiif, and presents in a most striking manner the 
Continental point of view as compared with ours. Part III gives 
us the connection between the Law of the Constitution and the 
Conventions of the Constitution. One of the most remarkable 
things in studying our system of government is the recognised code 
of unwritten Conventions. Without possessing the formal authority 
of the Statute law, at the same time history and usage has given it 
a binding force of equal strength. In the Appendix are gathered 
together notes upon the twelve constitutions framed by French con¬ 
stitution-makers since the meeting of the States-(ieneral in 1789, 
the division of powers in Federal States, the distinction between a 
Parliamentary executive and a non-parliamenlary executive, the right 
of self-defence, questions connected with the right of public meeting, 
and many other subjects of intense interest to the reader. Originally, 
this work was made up of actually delivered lectures to students, 
but by means of revision and alteration it has become the recog¬ 
nised standard work for those on the threshold of their study of 
Constitutional law. 

Poor Law Settlement and Removal, l^y H. D.vvey. London: 
Stevens & Sons. 1908.—Poor Law Settlement is not as prolific of 
litigation, and as good a friend to the lawyers, as it used to be, but 
there have been two very important decisions in the House of Lords 
lately, which probably had much to do with the production of this 
book. 'I'hese are Fulham Union v. Woolwich Uniofi, and West 
Ham Union v. Edmonton. The former over-ruled Tipton's CasCy 
and the other cases which follow it, in spite of these cases having 
been followed for many years. In that case, although the judgment 
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of tlie Court of Appeal was reversed, it was merely formal, as that 
Court decided as they did because they considered that they were 
bound by the previous decisions. The second case also decides 
important points. Mr. Davey has worked carefully through the 
whole subject, and discus.ses the difficult questions, some of which 
are not yet completely settled, with care. An addition of consider¬ 
able value, and particularly in a book which is intended to be taken 
about the country to a distance from libraries, is the ai)pendix taken 
from the Law Journal Reports^ and containing the reports of all the 
House of Lords cases on the subject, which number no less than 
nine, and in four of them the ^Vest Ham Union was a party; the 
reports of four cases in the Court of Appeal, and of five in the 
Divisional Court. 


Registration of Electors. — By C. ( 1 . E. Fi. etcher. London : 
Butterworth Co. 1908.—This is just what it purports to be, a 
practical guide for the use of those who have to take part in regis¬ 
tration work, such as overseers, rale collectors, political agents, i*tc. 
It gives the law shortly, refers to a few cases, some twenty or so, and 
gives many useful practical hints. For the discussion and exami¬ 
nation of difficult and doubtful points, Mr. Fletcher wisely refers his 
readers to Mackenzie and l.ushington’s Manual. The main legal 
interest is to see what is said of the .so-called “latch-key’’ case.s, 
namely, Kent and others v. Pit tally and Douglas v. Smith. We may 
notice on the way that the Table of Cases is constructed in rather an 
unusual way. The cases are not given, as is usual, in alphabetical 
order, nor chronologically, but in the order in which they are cited 
in the text. The two cases we have referred to form the main staple 
of the whole chapter on Inhabitant Occupiers and Lodgers. Mr. 
Fletcher considers that these cases have been much misunderstood; 
that they depend mainly on the findings of fact of the Revising 
Barrister, and that no question of law was raised. 'I’he working rule 
suggested is “ that where the landlord is resident and unfurnished 
rooms in the dwelling-nouse are let to another person, there is a 
prima facie presumption that such a person is a lodger.” 


Old Age Pensions Act j^o 8 . By D. Owen Evans. London: 
Sweet & Maxwell. 1908.—I'he introduction to this work is by the 
Chancellor of the Exchequer. 'J'he book itself is written in popular 
form, and is avowedly intended for popular use. In a very carefully 
written introductory chapter the learned Author outlines the scheme 
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for granting pensions, and the effect of the statute itself. The notes 
to the text are carefully drawn up, and the authorities cited are to 
the point. In the appendices are collected the various Regulations 
which have been issued with regard to the Act itself. A very useful 
list has been compiled of the English, Welsh, Scottish and Irish 
pension authorities. The method of arrangement and matter com¬ 
prised in this little work are both excellent, and will undoubtedly 
commend it to a large reading public not u.sually given to the 
perusal of abstruse, law books. 

The Money-lenders Act igoo. By J. B. Matthew.s and G. F. 
SruiAR. London : .Sweet & Maxwell. 1908.—Mr. Matthews has 
a very wide experience of cases in connection w’ith money lending, 
and so is fully qualified to write on the subject with authority. In 
the present work he takes the Act of 1900 and annotates each 
section ; the arrangement of his notes and the care with which 
he has selected the extracts from judgments is very highly to be 
commended. In the appendices are collected various cases taken 
from shorthand-writers’ notes, which will be most useful, on account 
of their not being reported elsewhere. The learned Author finds 
fault with the reporters, being of opinion that they do not report 
really im])ortant money-lending cases, thinking that they turn so 
much upon their special circumstances. 'Hie Index is good, and at 
the end of the book are printed many Acts germane to the subject. 
Owing to the practical, as well as to the theoretical knowledge 
possessed by the Author of the subject upon which he writes, this 
little book will prove of enormous utility to the legal profession. 

State and Family in Early Rome. By C. W. L. Launspacij. 
London : George Jiell Sons. 1908.—The work under review 
only can by a stretch of language come within the category of a 
law book, but our law is so much based upon Roman law, that any 
historical description of the fountain head is of interest to lawyers. 
Rome as the infant and hobbledehoy, so far as any authentic 
history exists, is the story of the growth of a mighty State upon 
lines not altogether dissimilar to those upon which our Empire 
grew. With the Roman the family always was, par excellence^ the 
mainspring of existence. Mr. I^aunspach shows with considerable 
skill the growth of this struggling child, until it reaches the dawn 
of the epoch in which the law was embodied in writing. The 
various phases of family life are outlined, and we have presented 
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before our eyes a vivid picture of the daily life of the early Romans 
in a form which cannot fail to interest the reader. 

Third Edition. Moz/ey and Whiteky's Law Dictionary, By 
L. H. West, LL.D., and F. G. Neave, LL.D. London : Butter- 
worth & Co. 1908.—This is a very useful little dictionary. We 
have looked into it here and there, and have almost invariably 
found what we were looking for. We rather doubt the utility of 
many of the translations of I.,atin maxims. Maijy of them are not 
worth the room they take up. We have noticed a few slips, .such 
as the statement that on each Circuit Assi/es arc held four times 
a year. Spring Assizes are only held on part of the Northern and 
part of the North Eastern Circuit. To the list of Barons should 
be added those of the Cinque I’orts. The Statute De Hccretico 
Comburendo applied to those heretics who having been convicted 
refused to abjure, as well as to those who relapsed. 'I’he instances 
given of the use of the word “ l<e.spite are ” somewhat insufficient. 


CONTEMPORARY FOREIGN LITERATURE. 

II Concetto della Natura e il Principio del Dirifto. By G. del 
Vecciiio. Milan: 1908. 

This is a half-legal, half-logical addition to the considerable volume 
of literature which regards the law of nature as an integral part of 
law. 'I’he writer bases his criticism largely on Hobbes and Bruno, 
especially from the latter’s fifth dialogue {De la causa, principio, e 
und), where he says that by one and the .same ladder nature descends 
to creation of things and the intellect a.scends to cognition of them. 
An English lawyer, possibly too much disposed by his environment 
to disregard the law of nature as a factor, may fail to see what is 
gained by a division of orientazione into subieftiva and obiettiva 
or the antithesis of Jus naturale and lex naturalis. According to 
the author, a professor at Sassari, Hobbes dwells too much on the 
former to the exclusion or the latter. The book shows a competent 
knowledge of English authorities, even of recent ones, such as Mr. 

I). G. Ritchie and the Rev. A. J. Carlyle. 

Tra VAntipatriottismo di Herve ed il Patriottismo degli Anti- 
hervestei. By E. Ci.muali. Rome : 1908. 

This somewhat nebulous book is, like the last, the production 
of a professor at Sassari. Its gist is that no arbitration can be 
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effective, no national peace, civilisation, or prosperity lasting, unless 
a nation be free. Otherwise the nation is prigiotie non patria. 
He admits that at present 

Sullog^ho invidiosi veri. 

But truths once invidious become the axioms of a future gene¬ 
ration. He has a very mean idea of the freedom enjoyed by 
British colonies. 'I’he whole of the book is an attack on Herve 
{La Patrie de leurs ^igneurs), who regards disobedience to authority 
as national suic'ide. But, replies the professor, a dependent must in 
some cases revolt. Else how would a united Italy have been 
possible ? 


PERIODICALS. 

Journal du Droit International PrivS. Nos. VII—X. Paris : 
1908.—'I'his opens with the first instalment of a valuable treatise on 
the position of foreign companies in P'rance. A curiosity is an 
article on the position of aerial navigation from the point of view 
of International law. 'I'hc view seems to be, take the law of the sea 
and apply it as far as possible to the air. It is mainly taken from 
Dr. Clriinwald’s v'vrc. (Hanover: 1908). Among the 

more interesting reported decisions are the following:—A native of 
'Punis is not of P'rench nationality so far as to enable him to be 
admitted an advocate of the Paris Bar (p. 1108). The exception of 
litispcndance cannot prevail unless the foreign Court be seized of 
exactly the same question (p. 1123). One thought-reader cannot 
have an injunction to restrain a rival thought-reader from a colour¬ 
able use of the former’s name. 'I'he Court will not protect an 
illegal trade. So held by the Supreme Court of New York 
(p. 1249). Where the law of a State forbids the marriage of 
persons suffering from tuberculosis, the defendant in an action 
for breach of promise of marriage who suffers from this disease 
has a good defence (p. 1254). 

Zeitschrift fiir Vdlkerrecht und Bundesstaatsrecht. Vol. Ill, 
Part I. Breslau : 1908.—This valuable periodical, under the joint 
editorship of Professor Kohler of Berlin and Professor Oppenheim, 
the distinguished successor of Professor Westlake at Cambridge, 
maintains its position as one of the principal authorities in the 
world on International and Constitutional law. The two articles 
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most interesting to English-speaking readers arc one on the recent 
divorce case of Eckardstdn v. Eckardstein^ and another on the cases 
in which the Supreme Court of the United States has interpreted 
Art. I, sect. 10, of the Constitution, from Dari mouth College v. 
Woodward downwards. 

Zcitschrift fiir Internationales Privat-und Offentliches Recht. 
\'^ol. XVIII, Parts 3—5. Leipsic : 1908.—This part contains more 
decisions but perhaps not as interesting contributions as the 
volume just noticed. At p. 504 will be found the conventions of 
the Central American Peace Conference of 1907. There is a review 
of a Creek treatise on International law, published by C. Streit 
at Athens in 1906, one of the few which modern Creece has pro¬ 
duced, though no doubt the science existed in embryo in that 
country in the classical period. 

Deutsche Juristen-Zeituns- i Oct.-- 15 Dec. Herlin : 1908.— 
There is a good deal of discussion of reforms in the Criminal law. 
With regard to this, a monumental comparative work in fifteen 
volumes is advertised, under the title of Vergleichende Darstellun^f 
dcs deutschen und ausliindischen Sirafrechts. It is stated to be 
the necessary preliminary to a reformed code. AVho owns 
Nietzche’s letters? 'J'he (luestion is discussed at p. 1297. The 
extraordinary view that Cains was a woman is put forward at 
p. 1386. The theory is based on Cains I, 144 iS: 190, and on 
a text from his ad legem Juliam in Digest XXXV, 1, 63. The text 
does not seem to prove much. It runs si verum amamus, durior 
haec cofiditio est quam ilia “ ‘r/ tion nupserit.” Put surely here Caius 
(Caia ?) is not speaking of himself (herself) ? The usual digest of 
decisions for 1907 is a useful supplement to the journal. 


La Giusiizia Pcnalc. 24 Sept.—12 Nov. Rome: 1908.— 
At p. n 66 is reported a matter of practice to which the Fmglish 
Par is entirely unaccustomed, the confrontation of the parte civile 
with the prisoner. There is an interesting decision on the Sunday 
lest law of 1907, to the effect tihat the proprietor of a shop is liable 
to penalties under the law, even though he emjiloy no hired labour. 
At p. 1312 will be found some decisions on the old law of Sardinia 
and the Two Sicilies, still valid in spite of the Civil Code. 

Jame.s Williams. 
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AVORKS OF REFERENCE. 

Sweet Maxwell's Diary for Lawyers, igoQ. Edited by F. A. STRINGER 
and J. Johnston. —This is undoubtedly one of the most usefifl Diaries for lawyers, 
the information Riven, and the Tables contained in it being both full and reliable. 
Considerable alterations and additions in the text of the present edition have 
been rendered necessary Ijy the many new Rules and Orders of the past year, and 
so far as we have seen these appear to have all been made with the usual care 
an«l attention which characterise the work of the F.ditors of this Diary. 

The l.awyet^\ Kemeiii^traiucr and I'ocket Hook for /gog. By A. Powrlt,, K.C. 
Lonrltin : Butterworth (*o. We have received a copy of the new issue of 
Mr. Powell’s handy little w'ork, anti find its contents, as usual, thoroughly well 
revised and brought up to date. Among the new articles in the present issue is 
a useful outline of the Criminal A|)peal Act 1907. 

/•ry's Royal Guide to the London Charities. Ktlitetl by John Lane. London : 
(’hatto I'v Windus. 1909.—This well-known annual serves a very useful pur|x)se 
as a Cuide both to lht)se who give anil those who take. There is, we should 
think, scarcely a single London charitable institution of any im(x)rtancc as to 
which full information is not to be found in its pages; and the Editor’s preface 
reviewing the charitable work of the past year and the prospects of the current 
one is one of the most interesting features of the work. Carefully compiled, the 
book forms a reliable guide, and should be of great service to all contributors to 
the funds of Hospitals .and other charitable institutions. 


Books received, reviews of which have been held over owing to want of 
space:—Taylor’s .SV/tvne of fnrisprndenee ; Stephen’s Commentaries; Clarke’s 
Sehuted Sfeethes ; Anson’s /.aw and Custom of the Constitution, lot. II, 
/'art //; Wessd’s History of Roman Dntih J.aw ; I’iggott's l''o 7 -ciy^n Judgments; 
Highmore’s l.0ial Taxation /Jienees; Index, ^e. to Cols. /— go. Revised 
Re/HX'ts ; .Swan's Quiet linjoyment in rafu t of /.andlord and 'Tenant; Fletcher's 
lVei};hfs and Mea\ines .lets ; M.anson’s /yij;est of English Case f.aw ; L.atifi’s 
Effects of li'ar on I'rofrrty ; Hutteru'orth's Workmen s Compensation Cases, 
Vol. I; Chitly on Contratts ; Wilson’s Hnglo-A/nhammedan Law; Beven's 
Employers' Liability and Workmen's Compensation ; Konstani's Rating Appeals, 
Vols. / and II; Hutterworth's Yearly Jligest for rgoS; .Sykes’ Hanking and 
Currency : Holland & Nixon's Hanking; l.aw ; I’aget's 'The I.aw of Hanking; 
Stroutl’s Supplement to the Judicial /Hitionary. 

f)ther l’ublic.ations recci\e<l:— '/'he Sin of Socialism (London T.iterary Alli¬ 
ance); 'Transactions of the Medico-Legal Society, Vol. /'; Indev to Legal 
Periodicals (American Association of ].aw Libraries) ; Fry’s /-'inance Act igatj 
in relation to lutome. Ta.\ ; 'The Cn'il Juditial Statistits igoj. 

The Im7V Magazine and Reviezu receives or exchanges with the following 
amftng.st other iiublications y/r/-/V//ca/ Rt/view, Law 'Times, Law Journal, 
Justice of the /\ace, Imw Quarterly Reviesa. Irish Law 'Times, Australian 
/.aw Times, Canada Law Journal, Canada La 7 i> 'Times, Chicago Legal 
News, American Imiv Rei’iew, American /.aso Register, Hart>ard Tmw 
Retnezo, Case and Comment, Green Hag, A/adras /..aw Journal, Calcutta 
Weekly Notes, Imsv Notes, Lazo .Students' Journal, Bombay I^aw Reporter, 
Alediio-l.egal Jotsrtial, Indian Rez'ino, Nalhiazvar /.aw Reports, The Lawyer 
(India), South African Law Journal. 
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I.—THE BAR IN BELGIUM. 

W E have had occasion to discuss the history of the Bar 
in France, and to sketch that of the United States 
of America. That of Belgium differs from the first in its 
having a starting point within almost living memory, and 
from the second in having during the whole course of its 
history a definite constitution. Naturally, however, al¬ 
though of recent origin, the Bar in Belgium has its lineal 
ancestry in the Bar in France, and is the inheritor and the 
partaker of the great story and high traditions of that 
eminent Order. 

Regarding that ancestry of the Bar in France, we will 
briefly indicate the main characteristics up to the time of 
the Revolution. Composed of several distinct local Orders, 
traditionally associated with as many distinct local juris¬ 
dictions, dating back to the ages when France had not yet 
been.hammered out of various feudal demesnes, the Bar in 
France had at the head of its Orders the Order of the Bar 
at Paris attached to the great Parlement of the realm. The 
government of these Orders was partly external, depending 
upon a long series of royal ordinances, and partly internal, 
depending upon a long course of domestic observances. 
Amongst the most conspicuous of the latter would be the 
Rules of the Council of Discipline, which (together with the 
Conferences de Doctrine) provided the constitution for both 
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training and etiquette of the Bar of Paris. The Revolu¬ 
tion destroyed the jurisdictions, disintegrated the associated 
Orders, and for the time being scattered the Tnembers of the 
profession. The first Napoleonic period was a period of 
transition. The Restoration in France, coincident with the 
separation of Belgium, henceforward left the Bars in each 
country to proceed along two different paths of evolution. 
The differences have been largely due to the divergency of 
political constitutions. 

If one wished to institute a comparison between the Bar 
in Belgium and the Bar of the United States, one would be 
bound to observe the great capacity for progressive action 
in connection with constitutional evolution which each 
Order has displayed. It will be recollected that the United 
States of America in the first half of the iqth century was 
emerging into a position of high international respect, 
whilst in the early part of the igth century the neutralisa¬ 
tion of Belgium became effective. The Bar of the United 
States has had its energy largely occupied by the fashioning 
of a constitution and the evolution—out of a large number 
of sovereign States—of a world-power, and—out of a large 
number of separate jurisdictions,—of one authority. The 
Bar of Belgium has been devoting much of its activity to 
the evolution of juridical ideas, and of late, as a collateral 
matter of interest, to the federation of the branches of the 
profession throughout the world. The counterpart is per¬ 
haps found in the difference between the contemporaneous 
development of a system of Private International law out of 
a conflict of laws which the peculiar position of the United 
States has advanced, and of a system of Public International 
law out of a collection of rules of positive morality which 
the international neutrality of Belgium has assisted to for¬ 
ward. In each instance the Bar has had a part to play— 
in a manner in regard to which there is no analogy in any 
other country. 
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Now the separation of Belgium from France, and its 
reunion to Holland in 1815, left the organisation of its 
Bar as established under the Imperial Decree of 1810, and 
to that we must look for a statement of its constitution 
and for its rules of discipline. 

The course of events in France must first be traced. 
In the preamble to the Napoleonic Decree of iSio, the 
re-establishment of the Roll of Advocate^ was said to be 
directed to the attaining of uprightness, delicacy, disinter¬ 
ested conduct, the wish for conciliation, and the use of 
truth and of justice. It set out to secure the freedom of the 
advocate and the nobility of his profession, whilst assigning 
the limits of licence. It was, however, obvious that in 
France the restrictions placed upon the practice of the pro¬ 
fession, by reason of its being placed under the control of 
the political administration, were unnecessary and oppres¬ 
sive. The submission of the roll to the Minister of Justice, 
the necessity of his permission in order that the advocate 
might practice outside his particular Court, oaths of obedi¬ 
ence, oaths of fidelity, the control of the Conseil dc Disci¬ 
pline (and the conferring of its powers) by the Procureur- 
General as the officer of the State, the restrictions upon the 
mere meeting together of the Conseil, the penalties imposed 
upon what might be considered to be an attack upon 
established authority, the administrative punishment of an 
advocate for any violation of departmental prejudice, the 
compulsory retainer by the State in civil matters; all these 
were held to be matters of just resentment to the Bar of 
Paris, and all were matters which in the course of the next 
twenty years received the constant and uncompromising 
hostility of the Bar, until they were swept away in France 
by the ordinance of 1830. 

From the beginning, in Belgium, there were difficulties. 
The Bar resented its limited constitutions, and still more, 
was resentful of the measures of the government. A royal 
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decree of 1817 added to the declaration of professional 
conduct an oath of allegiance. Later, the use of the Dutch 
language was imposed; always there was antagonism be¬ 
tween the State and the Bar more or less suppressed. 

The Revolution of 1830 created Belgium as a separate 
State. The status of perpetual international neutrality fol¬ 
lowed. With the Revolution of 1830 fell the application 
to Belgium of tbe provisions of the decree of 1810. In 
1832, on the 7th August, the advocates finally incorporated 
themselves into a free association. In fact, they decided 
that the dignity and the necessity for independence of their 
Order were incompatible with the exercise of any authority 
over the deliberations and decisions of their Order relative 
to the exercise of their rights. They decided to nominate 
their own Council of Discipline after the fashion of the 
Order of the French Advocates of Pre-Revolution days. 
They, on their own account, formed an Official List. The 
Procureur-Gencral tried to point out the illegality of their 
proceedings. Twice he made remonstrances against the 
recalcitrants, appealing to the Bars throughout the country, 
but each time in vain. On 30th June, 1832, the Statutes of 
the Bar were published. 

The first article provided that the object of the Associa¬ 
tion of the Advocates of the Bar of Brussels was to maintain 
the dignity and the independence of their Order, to secure 
the defence of the poor, and to preserve progressive doctrines. 

The third article provided that the exercise of the pro¬ 
fession was {inter alia) irreconcilable with any public em¬ 
ployment granted and paid by the Government. 

The seventh article and those following asserted the right 
for the advocates of choosing the Council of Discipline, 
which w'as charged with watching over the preservation of 
the independence of the Order, with repressing whatever on 
the part of the advocate might be contrary to the principles 
of uprightness and honour which characterise the profession, 



THE BAR IN BELGIUM. 


261 


and with the establishment of an office for gratuitous 
consultation. 

In 1836 an understanding was arrived at between the 
Government and the Free Association. They agreed to 
partially abrogate the decree of 1810 in order to constitute 
a new organic foundation, which since then has scarcely 
been the subject of any modification. During these six 
stormy years, from 1830 to 1836, the , Bar of Brussels 
showed the most praiseworthy energy and the most rigid 
independence. It notably invested itself with the right of 
criticising, by decisions taken in full council, all the acts 
of the Executive authorising subversion of liberty, and did 
not fail to use its rights. 

Apart from these questions between the State and the 
Bar, which constituted the fight for what may be termed its 
charter of freedom, conflicts of a more domestic character 
supervened. 

It was during this period of the “ Six Years' ” War, also, 
that arose the conflict called “ The affair of the Advocates 
of the Court of Cassation.” The law of the 4th August 1832, 
organising the judicial system, created advocates to the 
Court of Cassation, which it termed “ Officicrs Ministerieh." 
In October 1832, the Council of Discipline of the Order 
of the Advocates of Appeal declared : “ The members of 
“ the Association resolve not to recognise' in the future as 

advocate any one who shall accept this office, and to 
“ refuse to communicate or confer with him or to sign his 
“ pleadings or consultations in capacity of advocate—in a 
“ word, of having with him any relations other than those 
“ which concern ministerial functions.” In spite of the 
efforts of the Bar of Appeal, the law remained in force. 
The 15th June 1833, the Court of Cassation, upholding its 
own advocates, declared their effective co-operation obliga¬ 
tory. The 2ist June, the Council of Discipline answered 
unanimously that their members would not plead any longer 
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before the Court of Cassation. Up to 1843 the situation 
remained strained. On the i8th July 1843, a compromise 
was signed between the l^ars of Appeal and of Cassation, 
and the dissension ceased. One came soon to consider 
the title of advocate to the Court of Cassation as an honour 
granted to the most distinguished advocates. On several 
occasions, however, they have renewed their protest against 
the practice which creates two Orders of advocates and 
appears contrary to the fundamental unity of the Bar. 

Some years later there arose the question which has, in 
every State in which a Bar exists, at some time or another 
arisen—that is to say, whether an advocate inscribed on the 
roll could properly exercise (i) the functions of receiver 
in bankruptcy or (2) those of director of commercial 
companies. On the loth April 1854, by the Council of 
the Order of Brussels, the formal decision of the Order 
in favour of the restriction was given in the following 
terms: “Seeing that the attiibutcs of this kind are ir- 
“ reconcilable with the dignity, with the independence, 

“ with the special duties of the advocate who owes his 
“ time, his studies, his exertions, not to agencies of business 
“ of the nature of receiverships and to all kinds of opera- 
“ tions and steps which are inseparable from them, but to 
“ the general interests of society, to the defence of all, and 
“ of every Court founded on justice and in equity.” But 
a decree of reform was made by the Court of Appeal 
which decided that these functions were not incompatible 
with the advocate’s profession. 

As to the question of the directorships of commercial 
companies, first put in 1857 before the Council of the 
Order of Brussels and the Court of Appeal, relative to the 
general direction of a commercial company, it had been laid 
down in the terms that there existed an incompatibility 
between that employment and the exercise of the profession. 
In 1883 a considerable number of advocates administered 
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the affairs of public companies. The Council of the Order 
of Advocates of Brussels took in this respect a strict view, 
of which the following is the chief point, “considering that 
“ a director of a public commercial company must be taken 
“ to carry on a business in the sense of the decree of 1810, 
“ and that at the same time he fills a salaried post which 
“ is equivalent to an employment for wages.” The Court, 
however, reformed this decision gth May 1883, and retained 
the advocates in question on the roll. The Council then 
regarding itself as attacked resolved “that advocates who 
have regard for tlie salutary and insistent traditions of the 
Order do not support this last decision of the Court.” 

Another entirely different question which has not been 
confined to the Bar of Belgium arose in 1882. The Council 
of Discipline of Brussels had to decide the question 
whether women could be admitted to practise the profes¬ 
sion of the advocate. Under the old rule, which obtained 
throughout all the dominions of pre-Revolution France, 
a woman could not be an advocate ; as to the decree of 
iSio it is not explicit on this point. A Mdlle. Popclin 
having obtained the degree of Doctor of Law, asked to be 
admitted to the oath. The Court of Appeal at Brussels 
dismissed the application, and its decision of the 12th De¬ 
cember 1888, amongst other proceeds, is based on this, 
“ Seeing that the special nature of woman, the feebleness 
“ of her constitution, the modesty inherent to her se.x, 
“ the protection which is necessary to her, her peculiar 
“ mission to humanity, the demands and the obligations 
“ of maternity, the training that she ow'es to her children, 

‘‘ the control of the household and the domestic hearth 
“ entrusted to her efforts, place, her in conditions little 
“ reconcilable with the duties of the profession of an 
“ advocate, and give her neither the necessary leisure, 

“ strength, nor fitness for the strifes and labours of the 
“ Bar.” The review' of this decision was rejected by the 
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Cour de Cassation the iith November 1889. Ihe judg¬ 
ment dismissing in especial said, “ Considering that under 
the old system conformably with the Roman law the 
” profession of an advocate was considered as a masculine 
“ office, that the restraint imposed by good manners on the 
“ woman docs not permit her to fulfil.” There is in this 
an echo of the hviUilc animi'' of the classic juris¬ 

consult, which seems to be acce])table beyond the limits 
of Belgium. 

During the long period in the course of which have been 
produced the incidents which have been briefly recalled, 
the relations between the Bar and the judiciary have been 
signalised with mutual courtesy and by a great regard for 
independence and dignity. Not that there have been no 
occasions when the Bench has tried to impinge upon the 
prerogatives of the advocate ; but such occasions have been 
rare and short-lived in the face of protests, when the whole 
Order has given proof of its sentiments of confraternity. 
The thorny question of remuneration naturally has provoked 
some lively passages. In 1847, for example, decreeing on a 
contest regarding the houoyaria claimed by two advocates, 
the first chamber of the Court of Appeal of Liege introduced 
into its judgment this opinion : “Considering that although 
“ the honoraria claimed by those concerned have been taxed 
“ at a high figure, they do not exceed the charges to which 
“ it is generally the custom of the Bar to raise them; that 
“ the introduction of a like custom is nevertheless deeply to 
“ be regretted, since it alters the nature of the profession 
“ and translates into salary what was formerly only a re- 
“ muneration spontaneous on the part of the client.” The 
Council of Discipline, moved by the grave offence which 
this criticism gave to the Order of advocates, addressed a 
strong remonstrance to the Minister of Justice, to the First 
President, and to the Procureur-General of the Court of 
Appeal, asking them to bring it to the knowledge of the 



THE BAR IN BELGIUM. 


265 


Court. And it was only when this demand had been 
granted that the advocates, who had abstained from ap¬ 
pearing at the Bar of the First Chamber since the offensive 
decree, consented to plead again before that chamber. 

There have been other occasions upon which something in 
the nature of a professional “ strike ” called attention to a 
grievance and enforced the remedy. In 1852 there was an 
occasion when the Council of Discipline of Brussels protested 
against the attitude of the President of the Tribunal of 
Commerce, who had uttered words thought to be derogatory 
to the Bar. It denounced these observations to the First 
President and to the Procureur-General. The Bar for a 
long time ceased to plead before the Tribunal of Commerce. 
The incident terminated by public declarations satisfactory 
to both bodies. 

Another occasion, and the protest against the course taken 
by the order of advocates comes from the Court. In 1859 
a conflict occurred at Antwerp. The Bar had addressed to 
the Legislative Chambers a petition, having for its object 
the reform of the Consular jurisdiction. The Tribunal of 
Commerce regarded itself as affronted, and protested whilst 
continuing to sit. The Bar arrived at a resolution by which 
it declared that it had not been in the mind of the signatories 
to the petition to be wanting in respect due to the tribunal; 
and after some time things resumed their normal course. 

The activity of the Bar of 13 elgium during the last fifty 
years has shown itself in the creation of a large number of 
free institutions, some of which, such as the Conferences du 
Jeune Barreau, the Federation des Avocats, Comites de defense 
des enfants en Justice, and so forth, we purpose to consider in 
the course of the present article. 

We now propose to devote a short space to the actual 
organisation of the Belgian Bar. 

The legal constitution, which actually regulates the Bar 
in Belgium, depends upon the decree of 1810, certain 
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articles of the decree of 1812, the decree of 1831, and 
certain royal pronouncements ranging from that of 1836 
to that of 1891. The conspectus of these documents will 
enable the precise constitution, first of the judicial Courts, 
and then of the Bar in Belgium, to be determined. There 
are, according to the law of i86g, which regulates the 
judicial constitution of the country, in the first place, 
twenty-six Court§ of I'irst Instance, w'hicli are fixed at the 
principal centres; secondly, three Courts of Appeal, where 
the decisions of these Courts of First Instance can be 
reviewed, which are seated at Brussels, at Ghent, and at 
Liege respectively; and last of all, the final Cour de Cassa¬ 
tion, which is held at Brussels. To each of these Courts 
a body of advocates is attached. There are thus twenty-six 
separate rolls of advocates, because in tlie three towns in 
which the Courts of Appeal are situate the roll of the advo¬ 
cates is the same for the Court of First Instance and for the 
Court of Appeal. To each roll is admitted an advocate 
who has fulfilled his period of studentship, and who 
has complied with the decree of i88g, which enacts that 
the profession of an advocate is incompatible with (a) all 
duties of judicial administrations (other than those purely 
gratuitous), except those of Minister of State, burgomaster, 
and municipal officer; (b) with the functions of registrar, 
notary, solicitor, and Court official; (c) with employment 
at a salary, or in regard to accountable agencies; (d) with 
any kind of commercial business or business agency. 

The constitution of the tribunal of discipline of the Bar 
is as follows:—If the number of advocates is less than 
twenty in any particular Court centre, the Court itself 
safeguards its discipline. When the number exceeds twenty 
the advocates form in each year a general assembly, elect 
a bdtonnier, or president of the Order, select a Council of 
Discipline comprising (including the bdtonnier) five, seven, 
or at the most fifteen members. 
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The number of advocates in the year 1896-7 inscribed 
on the Roll: at Brussels, 598; at Ghent, 178; and at Lidge, 
247; at Antwerp, 191; at Charleroi, 131 ; at Mons, 121. 
The total number of Belgian advocates, including those 
who are still in their student stage, to a population of six 
millions, is 2,187. 

The internal administration of each Order is insulated. 
The bdtomiier convokes and presides at its meetings. At 
public functions he represents the order. He intervenes 
in case of any dispute or untoward incident of audience, 
receives complaints directed against advocates, regulates 
or supervises the regulation of the business of the order, 
is consulted on professional difficulties and matters of 
etiquette, chooses advocates for internal offices, and gener¬ 
ally administers the affairs of the Order. 

In the terms of the decree of 1810 the Council of Disci¬ 
pline is charged with safeguarding the preservation of the 
honour of the Order, maintaining principles of uprightness 
and etiquette, which arc the substratum of the profession, 
repressing or punishing by means of discipline, breaches or 
errors, without prejudice to any action of the Courts, if 
there are grounds for it: it will direct its close attention to 
the manners and conduct of students; it has the power in 
the case of habitual negligence, or of noteworthy miscon¬ 
duct, to extend the obligatory power of studentship, and 
even to refuse admission to the Roll of the Bar. In fact, 
its functions are analogous to those exercised by each of the 
four Inns of Court in England. The Council of the Order 
names its secretary, who is also the secretary of the Order, 
prepares the roll of the Order, forms the list of students, 
organises the office for gratuitous legal assistance, deals 
with difficulties relative to the modification of honoraria^ 
and in this regard tenders its opinion to the Court. 

The Council adjudicates upon disciplinary matters on the 
complaint of any party, or on the written requisition of the 
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Minister of Justice, the advocate criticised being heard or 
at any rate duly cited. It can inflict the following punish¬ 
ments:—warning, censure, reprimand, interdiction from 
exercising the profession for, at the maximum, a year, ex¬ 
clusion or expulsion from the roll; sitting with closed doors. 
Except in the case of a warning, there is an appeal to the 
Court ot Appeal appropriate to the particular locality. 

Advocates entcyed on the roll, in the three towns where 
there exist Courts of Appeal, plead before all the Courts in 
the kingdom. Speaking generally, the same rule applies to 
the advocates on the roll of any one of the towns where 
there exists a Court of First Instance. The proceedings 
in any of the Courts are, as a rule, in the French language. 
In regard, however, to certain of the Courts, Flemish is 
sometimes enjoined and sometimes permitted by law. The 
advocates in certain cases provided by law are called to 
supplement the judges of first instance. In the exercise of 
their profession the advocates wear the stuff gown, long 
sleeves, and black cap. 

Partnership between advocates, as distinguished from col¬ 
laboration, is not permitted. This is a provision by the tra¬ 
ditions of the Order, rather than by any express regulation. 

No State tax is imposed upon an advocate as such, but 
he may be required to pay certain local dues. 

Advocates, together w'ith other persons employed in a 
confidential character, are pledged to professional secrecy 
according to the provisions of the Penal Code, except in so 
far as they are obliged to give evidence in the course of the 
administration of justice, or other occasion when the duty 
of disclosure is specially enjoined by law. 

The scale of professional remuneration is fixed, and in 
case of dispute taxed by the Order itself. Contrary to the 
rule which obtains in England, the Belgian jurisprudence 
recognises the right of the advocate to recover his fees by 
action at law. 
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The Bar of the Cour de Cassation is separately consti¬ 
tuted. We have already said that, by the law of judicial 
organisation of 1832, the advocates of the Bar of Cassation 
are ministerial officers, who alone have the right of pleading 
before the Supreme Court. They can plead before all the 
Courts in the kingdom. They are named by the King on 
the commendation of the Court, and ought to be Doctors of 
Law of at least six years’ standing. Their number (in fact 
twelve) is regulated by the Government on the advice of the 
Court. They are sworn in before the Court. A decree of 
1836 contains the regulations for the Discipline of the Bar 
of Cassation. Each year the general assembly of the Order 
names a bdtonnier and a council of five, including the 
bdtonnier and the secretary. The Council prepares the 
roll of the Bar of Cassation. It is able to inflict the dis¬ 
ciplinary punishments of warning, censures and reprimand, 
subject to appeal to the Court of Cassation. 

The general rule is, that the advocates of any one of the 
three Courts of Appeal have audience in the Court of 
Cassation. 

In order to be inscribed on the roll it is necessary to have 
taken a degree in law, and on the presentation of a senior 
advocate, to have sworn before the Court of Appeal an oath 
of fidelity to the king and the laws of the Belgian people, not 
to say or publish anything contrary to law or good conduct, 
the safety of the State or the public peace, to be never want¬ 
ing in respect to the tribunal and to the public authorities, 
and not to counsel or defend a cause except that con¬ 
scientiously believed to be just. 

The applicant must, moreover, have completed three years 
of stagey'" or what we should call pupillage. This course 
involves three legal obligations—diligent attention at the 
Courts, duly taking part in the proceedings in connection 
with the office for the gratuitous assistance of poor persons, 
and a careful study of rules governing the practice of the 
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profession. The sta^fiaires for the time being are divided 
into four sections, each controlled by a member of the 
Order with the assistance of four colleague?, and in this 
way takes place the allocation of an adviser to any indigent 
person seeking legal assistance. It is the rule, with scarcely 
any exception, that each siagiaire is attached to a senior 
member of the Bar, and works under his direction. The 
actual number qf cases in which gratuitous assistance is 
given in any one year at Brussels alone approaches 1,500, 
and regarding the gratuitous defence of necessitous persons 
at the same place and period, the figure is about 1,200. 

Such being the history and such the constitution of the 
Bar in Belgium, it now remains to add something regarding 
the rules which govern the practice of the profession. It 
may generally be said that those rules range themselves 
under the following heads : the obligation of honour in the 
conduct of cases, wdiich is a matter which affects the Court 
and the State as well as his client; of independence in deal¬ 
ing with them, which is a matter which affects the advocate 
himself; of disinterestedness in regard to their result, which 
is a matter which affects the client; and of confraternity in 
regard to the other members of the profession. 

Under the first head come all matters with regard to the 
maintenance of the obligations w'hich are the essential con¬ 
ditions of admission to the Roll of Advocates. Nothing 
ought to be done, or said, or published, contrary to the 
law, to public manners, to the safety of the State, to the 
preservation of public peace. There must be no absence 
of the respect due to the Courts and to public authorities. 
His independence is absolute. With the sole condition 
of respecting the laws and customs of the realm, he can 
think, say, or write, w'hat he thinks best. 

An advocate must respect the secret of the confidences 
reposed in him by his client; what comes to him as an 
advocate belongs only to him who consults him. We may 



THE BAR IN BELGIUM. 2/1 

take it, that in this regard, the rule of the Bar of France 
obtains in Belgium, and that the advocate even freed by 
his client from professional secrecy, although able to give 
evidence regarding facts which he has known as an ad¬ 
vocate, remains sole judge in his conscience, from the 
point of view of knowing to what extent and in what 
circumstances he ought to make any deposition. 

It is obvious that the advocate ought,not to intervene 
in operations contrary to the dignity of the profession. It 
will be seen that this gives rise to questions of fact which 
under the circumstances raised in the controversy of 1854, 
to which we have before adverted, are not easy to settle; 
but the general sense of the profession in Belgium has 
known how to interpret this rule firmly and yet sufficiently 
stringently. It would, however, be considered as an ex¬ 
ception to the rule against the acceptance of an agency, 
where the service in question is one which is undertaken 
in the interests of the family of the advocate, or even when 
he occupies himself gratuitously in the interests of a friend, 
of a confrere, or of a colleague. 

An advocate ought to recommend himself only by his 
work, his knowledge, his pains and devotion to the busi¬ 
ness of his client. He is forbidden to seek to extend his 
clientele, either by open advertisement, or by direct or 
indirect solicitation. 

The rules regarding the professional remuneration of the 
advocate are founded on the bed-rock rule that the know¬ 
ledge, eloquence, and reputation of an advocate are not 
the subject of a mercantile transaction. Any remunera¬ 
tion ought to be a free gift, the voluntary recognition of 
the gratitude of the client, although as we have said, 
Belgian jurisprudence recognises the right of the advocate 
to recover his fees by action at law. Gratuities dependent 
on the result of the process or based upon the amount 
recovered are not regarded as the proper subject of an 
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advocate’s acceptance. It is regarded as having all the 
marks of an agreement de quota litis which has been severely 
forbidden to the Bar since the most early times, having for 
its baneful result the loss of the independence of an advocate 
by associating him with the chances of the litigation. 

Confraternity is a professional duty, whether it is shown 
in respect to seniority or the observances of the decisions 
of constituted professional authorities, the interchange of 
courtesies, the safeguarding of the interests of professional 
confreres, the frank disclosure of documents relating to 
litigation between advocates opposed to each other at the 
audience in chambers at every point of contact. 

It will be obvious from the foregoing that the Bar in 
Belgium is an institution strong and increasing in strength. 
The successive steps by which it has gained the complete 
freedom which it now enjoys, have not been unaccompanied 
by strenuous internal effort for the promotion of the training 
of its members, and towards the formation of even wider 
organisations for the advancement of the welfare of the 
forensic profession. 

The Conferences du Jeune Barreau are directed to the 
training and progress of the younger members of the order. 
We have adverted above to the efforts for the codification 
and the recognition of the principles of Public Inter¬ 
national law, which, considering the status of Belgium as 
a neutralised State (and therefore one in which International 
law can be pursued and perfected with comparatively little 
national bias'), have done much to promote the perfection 
of that advancing science. In the direction of the general 
interests of advocates themselves, considering them as 
jointly pursuing in their different national spheres common 
objects towards the general advancement of juridical ideas, 
they have equally been active and in the right direction. 
In 1886 the administrative committee of the Council arrived 
at a resolution which had for its objects the convening at 
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Brussels of a congress of advocates of all the different 
portions of Belgium, for the purpose of taking into con¬ 
sideration a project for Belgian Federation. A congress 
at Brussels followed in that year. The project was adopted 
and the statutes of the Federation framed in the presence 
of over 100 representatives from different parts of the 
country. The principal objects were set forth as being 
the furthering of the interests of advocates, regarded as 
one body in many provinces, and the development of 
fraternal relations between the Orders of advocates and 
the individuals composing those Orders throughout the 
whole country; and in particular, excluding from all dis¬ 
cussions any burning political or local questions which 
might distract the union for the general good, both for the 
profession and the general advantage of judicial adminis¬ 
tration. Successive general meetings were held at Brussels, 
Lidgc, Antwerp, Mons, Ghent, Charleroi and Louvain. 
Closer union between the members of each Order and the 
Orders themselves, registration of documents, the subject of 
legal process, the reform of tribunals of commerce, the 
evidence of children, the use of the Flemish language, the 
relations with the other branch of the profession, judicial 
assistance to poor persons, professional avocations and 
attendant occupations, the method of recovery of remunera¬ 
tion, rights of audience, illicit exercise of the profession of 
an advocate, assistance to distressed members, relations 
with the Bars of foreign countries, reform of the system 
of law teaching, the jury system of judicial reorganisation. 
These are amongst the many questions which were taken 
into consideration, and, of necessity, in many of these 
discussions, old prejudices had to be encountered and new 
ideas ventilated. To sum up its objects I refer to the 
pamphlet of M. Emile Laude of Brussels on La Federation 
dcs Avocats Beiges^ in which he describes its objects as 
** participer ainsi d la defense des prerogatives du barreau dans 

18 
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“ toiltes les circonstances qiCoffre notre vie corporative agitee et 
“ active.'* 

At length the idea of federation took a still wider scope. 
In 1894 a congress was held at Brussels, to which repre¬ 
sentatives of most of the countries of Europe were sent, 
for the purpose of putting on the widest possible basis, 
that is to say, the basis of International agreement, many 
of the matters .controverted or not, concerning of the 
well-being of the Orders in the different States, and of the 
individual members of these Orders. At a meeting at 
Antwerp, which took place in 1896, the International 
Federation of Advocates was resolved upon, one of the 
objects being the comparative study of the forensic sys¬ 
tems of different countries, in order to achieve the best 
reforms in that regard, as well as to promote confraternity 
amongst advocates the world through. The International 
Congress of Advocates at Brussels followed in 1897, and 
the work there done was continued and extended at the 
International Congress held at Liege in 1905. It is not 
proposed that the ground covered by that conference should 
here be retraced. Suffice it to say, that whatever may be 
the outcome of the movement for the International con¬ 
solidation of the forensic profession throughout the civilised 
world, will be due to the initiation, enterprise, and organ¬ 
ising activity of the members of the Bar in Belgium. 

As we are here dealing w’ith the Bar in Belgium, there 
are two collateral institutions to which some words ought 
to be addressed. And first the system of assistance to 
advocates in distress. The office was first constituted in 
1894. Temporary grants may be made subject to repay¬ 
ment. They can equally be accorded to members or not of 
the Federation. The widow or children of an advocate can 
receive assistance. 

Next in reference to the activity of the younger members 
of the profession. The association of Le Jeune Barreau was 
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created in the year 1840. It had originally in view discus¬ 
sions on questions of law by those in the pupil stage of their 
career; but its character and scope has, during the sixty 
years of its existence, considerably altered and expanded. 
The organised forensic discussions in the way of moots, the 
arrangement for the defence of persons criminally charged 
before the inferior Courts, the circulation of a newspaper, 
the Palais, devoted to the interests of the. profession—these 
are some of the directions which that expansion has taken. 
It comprises in its honorary or effective membership prac¬ 
tically all the members of the Bar and the stagiaires, its 
affairs being administered by a committee of eleven mem¬ 
bers. Their efforts may be summed up as directed to the 
following objects: (i) moots; (2) parliamentary debates; 
(3) lectures; (4) the regular teaching of professional rules 
and practice; (5) gratuitous defence of accused persons; 
(6) the consideration of works for the special instruction of 
the profession; (7) the formation and administration of a 
library; (8) the preparation for special conferences; (9) the 
relations between young advocates both at home and 
abroad; (10) the discussion upon questions of permanent 
or urgent interest to the profession; (ii) the publication of 
a legal newspaper. From the opportunities of observation 
which have been afforded to the present writer, it would 
appear to be a far more co-ordinated association than 
anything similar which exists in England, differing in 
the direction of recognition and continuity from ordinary 
students’ societies, and having a considerable divergence 
from that analogous part of our Inns of Court by reason 
of the complete system of self-government amongst its 
members. One very important aspect of its work is the 
extensive part which it has taken during recent years in 
the defence of children charged with crime, and in what 
may be called the organisation of means for the prevention 
of cruelty to children. Still another sphere of their activity 
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is in connection with the dealing with prisoners freed at the 
end of their term of imprisonment. 

With all this it must not be supposed that the Bar in 
Belgium is without its proposals for further reform. Better 
methods of selection of magistrates, more uniformity in rules 
of practice between the Bars of the different provinces, the 
revision of rules relating to the profession, such as the deter¬ 
mination of incoijipatible occupations, the alteration of the 
form of oath to the simple **Je jure de remplir cn conscience mes 
devoirs d'avocaty" the compulsory insurance of provision, the 
publication of decisions of the Councils of discipline, and 
the re-constitution of those Councils, the re-organisation of 
legal education; these arc some of the matters which keep 
alive that divine discontent which makes for the vitality of 
an Order as for the cv'olution of a being. Nevertheless it 
can with confidence be asserted that the Bar in Belgium 
is an Order with a notable history, possessing a rigid regard 
for all that tends to the elevation of its office and the fear¬ 
less discharge of its duties, and with tendencies progressive 
to a signal degree. 

The writer desires to place on record his obligations to 
many of the members of the Bar of Belgium for the kind 
assistance which they have rendered to him, and he may 
be forgiven for singling out M. Jaspar, the widely-known 
rapporteur of the Central Bureau of the International Fede¬ 
ration of Advocates, of M. Emile Laude also of Brussels, 
of M. Bia, ancien bdtonnier of the Bar of Liege, and of 
M. Franck of Antwerp, who have in various ways and at 
different times advanced this attempt to describe the his¬ 
tory, constitution and practice of the advocates of their 
country. That I have not more fully been able to avail 
myself of the material which they have placed at my ser¬ 
vice, is the difficulty almost unsurmountable which confronts 
a stranger essaying to describe from observation a system 
with which in action he is unfamiliar. The mere attempt, 
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however, must at any rate serve as evidence of that gra¬ 
titude which arises from a recollection of so many acts of 
friendship. 

Edwd. S. Cox-Sinclair. 


II.—THE LAW OF THE UNIVERSITIES. 
VIII. Privilege. 

TDRIVILEGE attaching to universities is no new thing.' 

In the Roman Empire a constitution of Diocletian 
and Maximian, about 300, put students of law at Berytus in 
a privileged position.- So did the constitution of Justinian, 
Omnem reipublicce, sect. 9, introductory to the Digest (533). 
The same was done for I^ologna by P'rederic Barbarossa in 
the constitution Habita, promulgated at Roncaglia in 1158, 
and strangely included in the Code of Justinian.® The 
privileges of English universities have been continually 
recognised by charters and by Parliament, and are still 
jealously guarded by the university authorities. Delegates 
of privileges are annually appointed at Oxford. The privi¬ 
leges are based partly on immemorial usage, partly on 
charters and statutes confirmatory of rights existing by 
papal bull or usage, partly on statutes conferring new 
privileges. Most of them are what may be termed nega¬ 
tive—that is to say, they are in the nature of exemptions 
from the law attaching in similar matters elsewhere. Some 
are obsolete, either by abandonment or by legislation.* 

• “ A university without privileges is like a body without a soul,” says Bukvus, 

i, 98. ® Co('. X, 49, 1. “ Cod. iv, 13. 

* Among these may be named the licensing of premises fur the sale of wine or 
ale, of booksellers, and of carriers, the right to prolwte of wills and to goods of 
suicides. I.icences to beg were issued up to 1572. King’s had the right to create 
notaries and to hang on its own pri\ate gallows (2 Rashdall 574). The privilege 
of nobility (jus naialium) existed at Oxford up to 1868, at Cambridge up to 1884. 
The English universities never claimed the Parisian privil^e of cessation—/. *, 
the closing of the university during disputes with the Crown. Vienna seems to 
have dune something very like it as recently is 1908. 
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The most important existing one is the jurisdiction of the 
university courts, to be separately treated in the following 
chapter. Another important one is the exemption of the 
universities and colleges from the disability to take gifts in 
mortmain under which most corporations lie. Part I of the 
Mortmain and Charitable Uses Act 1888 (51 & 52 Viet., 
c. 42, s. 7) applies to the universities and their colleges, so 
that they cannot p.cccpt gifts in mortmain, that is, gifts for 
other than charitable purposes, without a licence in mort¬ 
main from the Crown. Nor can they purchase lands out 
of revenue or capital without a licence. But a licence once 
granted is good for all time, and most colleges are in posses¬ 
sion of such a licence, generally up to the amount of a sum 
named. Part II of the Act {i.c., that relating to charitable 
uses) does not apply to “ an assurance of land or personal 
estate to be laid out in the purchase of land to or in trust 
for any of the universities of Oxford, Cambridge, London, 
Durham, and the Victoria University,’ or any of the colleges 
or houses of learning within those universities^ .... or to 
or in trust for the warden, council, and scholars of Keble 
College.”'’ The practical effect of this is that gifts for the 
purposes named in the section may be made without the 
restrictions imposed upon ordinary charitable gifts by the 
Act of 1888 and by the Mortmain and Charitable Uses Act 
1891 (54 & 55 Viet., c. 73). In order to fall within the 
exemption, gifts must be such as the law would regard as 

^ The old federal universily is meant, not the new Victoria University of 
Manchester. It and the universities of Liverpool and Leeds are now in llie same 
lepal jxjsition. 

** The Act would no doubt apjdy to all collcijes, whether founded before or 
after the Act. It was held that the previous Mortmain Act of 1736 applied to 
colleges founded before it {Christ's College Case [1757], l W. Bl. 92). 

“ The exemption probably would not apply to a corporation sole who is, like 
the Master of Pembroke was, at the same time a member of a corporation 
aggregate. Nor would it apjdy to the Chancellor of Oxford, who, according to 
an old decision, possibly not law now, is a cor|H>ration sole {Chase's Case, V. B, 
S Hen. VI, 18). 
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charitable. By sect. 13 of the Act of 1888, references to 
charities within the meaning of 43 Eliz., c. 4 (repealed by 
the Act), are to be construed as references to charities within 
the meaning of the preamble to 43 Eliz., c. 4, that is to say, 
the preamble is still the standard for determining what a 
charity is. Among other objects named in it are the main¬ 
tenance of schools of learning^ and of scholars in universities. 
It seems from this, that a trust for the sujpport of a scholar 
or exhibitioner, not attached to any university or college, 
would be an ordinary charitable use, and would not fall 
within the exemption of sect. 7. The Universities Act 1877 
provides by sect. 60 that a licence to alien or take or hold 
in mortmain shall be unnecessary in respect of cases of 
compulsory purchase of lands for university or college 
purposes, allowed by 19 & 20 Viet., c. 25 (Cambridge), and 
20 & 21 Viet., c. 88 (Oxford).- A conveyance to a university 
or college needs no words of limitation. The limitation, if 
used at all, should be to “successors.” Where a gift which 
is regarded by law as a charitable gift is made by will and 

^ Univcrbilics and colleger arc included under schools of learning ([1767], 
^.~G. V. Dotvnitig, Wilmol, Opinions, l). Clifls for the foundation of fellow¬ 
ships, scholarsliips and prizes have been held to Ije charitable. For a discussion 
of the meaning of “ cliaritable purposes,” see Coinniissioncrs of Income Ta\ v. 
J'emsel ([1891J, A. C. 531). Lord Bramwell in his judgment says, “Charity, 
in its legal sense, comprises four principal divisions : trusts for the relief of 
poverty ; trusts for the advancement of education ; trusts for the advancement 
of religion ; and trusts for other purposes beneficial to the community not 
falling under any of the preceding heads. The trusLs last referred to are not 
the less charitable in the eye of the law because incidentally they Irenefit 
the rich as well as the poor.” This meets the c.ase of fellowships and other 
endowments for persons who could not be called objects of charity in the popular 
sense of the word. 

* Even before the Mortiiiain Act of 1736 a devise to a ccjllegc, though void as a 
devise to a corporation, might have been supported under 43 Eliz., c. 4. This 
was held in the case of a devise to Jesus, Oxford, of lands in Cardiganshire fur the 
support of a scholar of the founder’s blood {.Flood's Case [1616], Hob. 136). It is 
otherwise where the devise is in trust. Tancred devised an estate to Christ’s and 
Caius fur certain studentships to take effect as a charitable gift if contrary to the 
Act of 1736. It was held good as a charitable gift, but not good under the 
exemption of the Act, which only protects gifts for the benefit of the college 
{Christ's College Case^ above). 
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refused in whole or in part, the gift or the residue of it is 
generally administered cy-prls. Under this principle on 
the University of Oxford declining a gift of £2,000 for a 
prize in divinity on the terms of the will, it was granted 
on other terms.^ In another case scholarships were given 
to Trinity Hall, and on that college declining, were trans¬ 
ferred to St. John’s, Oxford.® Property was originally given 
in part for the j^urpose of redeeming British captives in 
Africa, in part to endow scholarships at the universities. 
A scheme was approved for increasing the number of emolu¬ 
ments of the scholars.® In a more modern case, a testatrix 
had bequeathed a sum of money in 1643 to be applied to 
the relief of the poor and the apprenticing of poor boys 
in the parish of Kensington. A scheme was settled by the 
Charity Commissioners for diversion of part of the charity 
for, inter alia, exhibitions at higher places of education. 
This scheme was confirmed by the Court.* The doctrine 
of cy-prh has had statutory sanction in the Act dissolving 
chantries, I Edw. VI, c. 14, and diverting their revenues for 
the benefit of schools and universities, and in the Endowed 
Schools Act 1869. Under this Act no scheme may be made 
by the Charity Commissioners interfering with any exhibi¬ 
tion forming part of the foundation of any college in Oxford 
or Cambridge without the assent of the college. 

A gift to a university or college, to be within the exemp¬ 
tion of the Mortmain Act, must be for university or college 
purposes. An instance of such a gift of real estate was 
made in 1640 for the purchase of books and the repair of 
the library of Trinity, Oxford. Accretions in the revenue 
were applied by the Court to augment the income.^ A 
devise of a house to a university, not for academic or col¬ 
legiate purposes, but that a fellow of the college should 

* Denyerv. Druce [1829], cited 3 Hare, 194. 2 See Appendix. 

“ A,-G, V. Bishop of Llandaff, cited 2 Myl. & K. 586. 

* A’tf Campden Charities [1881], 18 Ch. D. 310. 

* A--C. V. Marchant [1866], L. R., 3 Eq. 424. 
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occupy it, was held void under 43 Eliz., c. 4 and the 
Act of 1736.^ 

The universities have considerable privileges in the matter 
of press monopoly and copyright.- By 15 Geo. Ill, c. 53, 
Oxford and Cambridge, the Scottish universities, and Eton, 
Westminster and Winchester, have the sole right of printing 
and reprinting such books as shall have been or may be 
bequeathed to them, provided the books b^ printed at their 
own presses and for their own benefit. By 39 Geo. Ill, 
c. 79, the university presses of Oxford and Cambridge need 
not be licensed. The Copyright Act 1842 (5 & 6 Viet., 
c. 45) enacts that the Bodleian Library at Oxford,*'* the 
public library at Cambridge, and the library of Trinity 
College, Dublin, have a right to a copy of every book or 
edition published in the United Kingdom on demand, under 
the hand of the officer of the Stationers’ Company appointed 
for the purposes of the Act.^ The Act saves all rights of 
the universities named, and also of the Scottish universities, 
Eton, Westminster and Winchester, to all subsisting copy¬ 
rights. This would include copyrights under 15 Geo. Ill, 
c. 53, and the monopoly of publishing bibles,^’ prayer books, 
and statutes ®passu with the King’s printer.^ The right 

* A.-G. V. WhorwoodliTyilt i Ves. Sen. 534. To the same effect is A.-G. v. 
Munby [1816], i Mer. 327. 

For the Oxford Press see Blackstonc’s Tracis and F. Madan, The 

Oxford University Press (1908). 

“ The right of the Bodleian Library vested originally on an indenture made 
Ijctween Sir Thomas Bodley and the Stationers’ Company in 1610. Aixirt from 
the Copyright Act, the library is entitled under that agreement to a copy of every 
book printed by a member of the Company. 

* The university libraries only obtain the books after due demand ; the library 
of the British Museum is eniilled to a copy without demand. 

® This applies only to the plain English text, not to annotated editions or to 
editions in other languages, such as the Vulgate or the Greek Testament, or 
modern versions, such as those published by the Bible Society. 

“ In Baskett v. Cambridge University [1758], it was held that the privilege of 
printing statutes was shared with the King’s printer. 

’ All these privileges are remnants of originally greater one.s. Letters {xitent in 
1532 allowed Oxford and Cambridge three printing presses each, subject to the 
approval of the Chancellor or Vice-Chancellor and three doctors. An ordinance 
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of printing almanacks has been decided not to be a mo¬ 
nopoly of the universities.* In consequence of the decision, 
21 Geo. Ill, c. 56,- was passed, granting the universities an 
annual sum of £500 as compensation. Copyright in lectures 
has been already mentioned. Books printed at the univer¬ 
sity presses need not bear the name of the printer, but must 
bear “Printed at the University Press, Oxford,” or “the 
Pitt Press, Cainbiddge,” as the case may be (2 & 3 Viet., 
c. 12).=* 

Parliamentary representation of Oxford and Cambridge, 
two burgesses each, was first granted by charter of James I, 
dated 12th March, 1603-4, accordance with the opinion 
of Sir Edward Coke, then Attorney-General. No occupa¬ 
tion or other property qualification is necessary for the 
electors for burgesses of the universities.^ The electors are 
members of Convocation or of the Senate who are of the 
degree of M.A. at least, as long as the degree is not 
honorary. The procedure at elections is governed by 
16 & 17 Viet., c. 68; 24 & 25 Viet., c. 53; 31 & 32 Viet., 
c. 65. The Vice-Chancellor or his deputy is returning 
officer. Elections last five days; the voting is public; 
and the vote of a non-resident elector may be given by 
means of a voting paper attested by a justice of the peace 
or other authority. This privilege is specially preserved by 
the Ballot Act 1872. 

nf the Star Cliamber of 15S5 alli)wecl (Jiily three presses in England, one in 
London, one at Oxford, and one at Caml)ridge. lOveiy IkmjU must have been 
approved by the Archbishop of Canterbury or the Bishop of London. 

* Stationers’ Company v. Carnan [1765], 2 W. Bl. 1004. 

Repealed by Statute Law Rexision Act 1861. 

" The terms in modern times have been altered to “Clarendon Tress” for 
Oxford and “University Press” for Cambrhlge. It may be doubtful whether 
there is now any privilege of omitting the printer’s name, the Act having been 
rejjealed in 1869. reference to any books printed at a university press will 
show that the name of the printer to the university is given. 

* Up to 2ist May, 1885, graduates of colleges residing in rooms in college had 
no votes for the city of Oxford or the borough of Cambridge, a disability confirmed 
by sect. 257 of the Municipial Corporations Act 1882. This was altered by the 
Registration Act 1885, s. 15, and they are now inhabitant occupiers, subject, of 
course, to sufficiency of residence and full. age. 
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The privileges as to licensing public-houses and inspecting 
weights and measures are preserved by the Licensing Acts 
and the Weights and Measures Acts, except as altered by 
Acts specially affecting the universities. P'or instance, the 
power of the Vice-Chancellor to license alehouses at Cam¬ 
bridge was abolished by the Cambridge Award Act 1856.^ 
Wine licences depend on ii Geo. II, c. 40. As far as 
regards Oxford, such licences, having, been previously 
resigned by decree of Convocation, are now granted by 
the mayor under the Oxford Corporation Act 1890 (53 & 54 
Viet., c. ccxxxiii). A curious exemption is that from the 
restrictions imposed on the growth of tobacco by 12 Car. II, 
c. 34, and other Acts. The Acts allow tobacco to be grown 
to the amount of half-a-pole in the botanic garden of a 
university. Oxford is exempt from the jurisdiction of the 
College of Arms. Vice-Chancellors and heads of houses 
were, when a property qualification for magistrates existed, 
exempt from it by 18 Geo. II, c. 20, as far as regarded the 
counties of Oxford, Berks, and Cambridge. The universi¬ 
ties and colleges are exempt from the jurisdiction of the 
Charity Commission, except as to school exhibitions, w'ith 
the assent of the university or college (16 & 17 Viet., c. 137; 
32 & 33 Viet., c. 36). A resident member of a university 
is not bound to serve in the militia (42 Geo. Ill, c. 90). 

The remaining privileges to be mentioned are of an 
ecclesiastical character. The head of a college is usually 
the ordinary. If in holy orders he must apparently still 
read the morning prayer once a quarter (14 Car. II, 
c. 4, s. 13). There are some curious provisions as to the 
language in which the liturgy may be used. By 2 & 3 
Edw. VI, c. I, matins, evensong, litany, and all other 
prayers—the Holy Communion commonly called the Mass 
excepted—may be said in Greek, Latin, or Hebrew in 

^ It had been admitted by the King’s Bench in 1840 <»n tlie grouii<I that it was 
neccssaiy for the prevention of disorder among the younger students (A’, v. 
Archdally 8 A. & E. 281). 
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college chapels not being parish churches. By 14 Car. II, 
c. 4, s. 14, morning and evening prayer and all other 
prayers and service prescribed by the Act may be used in 
Latin. The Act does not expressly repeal the Act of 
Edward VI, but as it is inconsistent with it and later in 
date, it is probable that Latin is now the only authorised 
foreign language. By 27 Hen. VIII, c. 42, and i Eliz., 
c. 4, the universities and colleges are discharged from the 
payment of first fruits and tenths. The presentation to 
benefices in the gift of Roman Catholics was first conferred 
on the universities by 3 Jac. I, c. 5. Further provisions 
were made by i W. & M., c. 26; 13 Anne, c. 13; ii Geo. II, 
c. 17; 10 Geo. IV, c. 7; and the Benefices Act 1898 (61 & O2 
Viet., c. 48). By sect. 7 of ftiis Act the universities may elect 
to a benefice in the gift of a Roman Catholic patron a clerk 
who already has a cure of souls. This had been forbidden by 
the previous Acts. Oxford presents in the south and west of 
England, South Wales (except Glamorgan), and the City of 
London ; Cambridge in the north and east. North Wales, 
and Glamorgan.^ The statute r & 2 Viet., c. 106, dispenses 
heads of houses, the warden of Durham, and certain head¬ 
masters from the penalties for non-residence on their bene¬ 
fices. Professors or public readers, while resident and 
lecturing, are privileged for temporary non-residence. The 
Canons of 1603 contain a considerable amount on the 
subject. A fellowship® or residence at the university of a 
M.A. of five years’ standing is a title for orders, and the 
universities have co-ordinate rights vsith the ordinary in 
the right of licensing a lecturer or reader in divinity or a 

^ The qucbtion ab to any disputed riyht of presentation is generally tried by 
qtiare imptdit in the High Court or duplex querela in the Spiritual Court. The 
university had to prove that the jiatron was a popish recusant {.Chancellor of 
Oxford's Case [1614], lo Rep. 53). For a lengthy and strongly contested case see 
Lord I'etre v. Cambridge University [1692], 2 Liitw. iioo. 

® This privilege appears to have been originally confined by papal bull to New 
tiollege unti King’s. It is a title now only in the dioceses c)f Oxford and Ely; 
but other bishop., may admit it at their discretion. 
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preacher in a cathedral or collegiate church.^ In one case 
what may be called the reverse of privilege obtains. A pre¬ 
sentation of the head of a college to a living by the college 
is void because presenter and presentee are the same. Illo- 
gically, because the alleged ground is tlie same, this does 
not apply to the presentation of a fellow. The old privilege 
of holding deaneries and certain other appointments with 
headships was abolished by 13 & 14 yict., c. 98, the 
deanery of Christ Church excepted. The same Act forbids 
the holding of cathedral preferment with headships, unless 
where it is part of the endowment, as at Pembroke, Oxford. 

One of the Canons, obsolete since the change in the law 
made by the Endowed Schools Act 1869, enabled the 
ordinary to license a curate who’was of the degree of B.A. 
or M.A. to teach where there was no public school. Other 
matters connected with the universities for which the 
Canons make provision are the wearing of surplices in 
chapel on Sundays and saints’ days, and the production 
of a testimonial from a college before admission of one of 
its graduates to holy orders.® 

The Private Chapels Act 1871 (34 & 35 Viet., c. 66) 
enacts that the bishop of the diocese may license a college 
chapel, except for solemnisation of matrimony. The 
minister of such a chapel is subject to no control or inter¬ 
ference on the part of the incumbent of the parish. The 
offertory and alms are to be disposed of as the minister 
shall determine, subject to the direction of the ordinary. 
It should be noticed that a university as well as a college 
may be a rector, though it could not be a vicar. Thus 
Cambridge was created Rector of Somersham by 45 & 46 
Viet., c. 81. 

James Williams. 

^ This NcetUia conrionandi is still nominally competent by the Oxford statutes, 
ix, 7, I. 

* Forgery of such a testimonial would probably not be a misdemeanour at 
Common law, judging from the analogy of a case in which it was held that it was 
not criminal to forge a diploma of the College of Surgeons with intent to induce 
belief that he was a member of the college (/’. v. Hodgson [1856], Dears. & 
B. C. C. 3); but forgery of the college seal, if attached, would be a felony. 
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III.—RESTITUTION OR COMPENSATION AND 
THE CRIMINAL LAW. 

A n effort is being made in many quarters—notoriously 
by the Howard Association and Sir Robert Anderson 
—to introduce restitution, or more generally compensation 
to the injured, into the Criminal law. So far as the argu¬ 
ment in favour of this change is based on the Mosaic law, 
I need not enter into it at any length. The Mosaic code 
may have been well suited to the Israelites in the wilder¬ 
ness or even in Palestine, but it is quite unsuited to the 
present state of society in tins country, and no sane man 
would seek to revive it as a whole. Restitution in the 
Mosaic law, however, was a punishment, and where it was 
adopted, in most cases at least, no other punishment was 
inflicted. The punishment consisted in restoring more than 
what had been wrongfully taken—sometimes as much as 
four-fold. Simply restoring what has been taken is, in 
fact, no punishment. It is treating a theft as a loan. It 
is no punishment to a debtor to order him to pay what 
he owes. He is sometimes punished, and severely punished, 
for not paying it. But even this is not regarded as a part 
of our Criminal law. It is a part of our Civil Code. The 
State takes no part in it, leaving the creditor to set the 
law in motion or not as he thinks fit. I hope the law on 
this subject will be amended at an early date, but the 
change will certainly not be in the direction of making 
non-payment of a debt a crime, or of imposing the duty 
of collecting debts on the State. But multiple restitution 
is a punishment, and formed part of a code which contained 
no provision for imprisonment. I do not think simple com¬ 
pensation, any more than restitution, should be regarded 
as a punishment. If a man kills my horse he is as 
much bound to pay the value of it as if he steals it, or 
. borrows it and allows it to be sold, or distrained for rent. 
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Compensation or restitution is often allowed where there has 
been no crime, and a civil action is the only remedy. There 
are wrongs which are not crimes, and damages may be 
recovered for what can hardly be described even as wrongs. 
But in none of these cases does the State undertake to 
compensate the injured person. It is left for him not 
merely to set the law in motion, but to take every sub¬ 
sequent step to recover the damages to which he is entitled. 
The question then arises: When the wrong is a crime, should 
the State undertake of its own motion and at its own cost 
to obtain compensation for the injured party, or leave the 
latter to pursue his remedies in the same manner as if 
the wrong which he has suffered were not a crime ? And 
another question follows, viz.: Where the wrong is a crime, 
should the State enforce payment of compensation to the 
injured party bj'^ means which arc not open to an injured 
person who has recovered damages as plaintiff in a civil 
action ?—for I suppose no person would propose to enforce 
payment of damages recovered in an action for trespass by 
keeping the trespasser in prison at forced labour until he had 
earned enough (after providing for his own maintenance) to 
pay the damages in question. I confess that I cannot sec 
why I should have any greater facilities for recovering the 
value of my watch from a man who has stolen it than 
from a man who has deliberately or carelessly smashed it. 
The State may be justified in taking a different view of the 
man’s conduct in the two cases, but my position is the same 
in both. I have lost my watch through the wrongful act 
of another man. I have a right to recover the value of it 
from him in both cases. But on what ground should the 
State recover it for me in one case (using drastic means 
for the purpose), while in the other the recovery is left 
altogether to myself with no such drastic methods at my 
disposal ? If it be replied that, though the claim of the 
injured person is not stronger, the conduct of the injurer 
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is worse and it is therefore reasonable to punish him by 
applying more drastic means for recovering the damages, 
the answer is two-fold. First, unless restitution or com- 
pensation is the only punishment inflicted, the injurer has 
been otherwise punished for his misconduct, and it is un¬ 
just to punish him a second time for it; and secondly, 
the punishment thus inflicted would be a very unequal one, 
for one prisoner jnight be able to pay the compensation 
without much inconvenience, while another might spend his 
whole life in a vain effort to earn it, although the amount 
to be paid was the same in both cases. Speaking more 
generally, the object of punishment by the State is the 
public good, and the best punishment is that which is 
most conducive to the good of the public. But it is by 
no means true that the good of the public always coincides 
with the good of the injured person, and if we inflict punish¬ 
ment solely or mainly with a view to the interests of the 
latter, we are pretty certain to miss doing what is best 
in the interests of the former. 

Then let it be observed that a prosecution and conviction 
is pretty certain to interfere with the offender’s power of 
making restitution or compensation. A trial costs money, 
and the accused is often kept idle in prison for some time 
before it comes on. He probably loses his occupation, and 
will, in consequence of his conviction and imprisonment, 
find it difficult to procure employment on his release. But 
the advocates of restitution do not usually seem disposed 
to give him the chance of obtaining employment. They 
propose to keep him in confinement, under more or less 
rigorous conditions, until he has earned the assessed com¬ 
pensation by forced labour. His earnings under such 
conditions will always fall short of their ordinary amount, 
but with some classes of persons the reduction would pro¬ 
bably be sufficient to exclude all chance of earning the 
requisite sum. Take, for instance, one of those numerous 
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persons who earn their bread by writing, by keeping 
accounts, by travelling, as motormen, engine-drivers, con¬ 
ductors, sailors, porters, &c., &c. How could these men 
be expected to earn the restitution-money if kept in 
confinement at forced labour of some rude manual kind? 
Freedom is absolutely necessary for many offenders if they 
are expected to earn enough to compensate those whom 
they have injured. • 

The advocates of compensation seem to admit that while 
the prisoners are kept at this forced labour the proceeds 
ought to be first applied towards the costs of their own 
maintenance, so that the enforcement of compensation 
should cost the public nothing. But I do not think 
there is any prison at present in existence in which the 
earnings of the prisoners exceeds the cost of their main¬ 
tenance (including the up-keep of the prison and its staff). 
At all events, while the earnings of the prisoners would pro¬ 
bably fall short of the earnings of ordinary free labourers, 
the expense of maintaining them would much exceed the 
average; and if there remained any surplus from their la¬ 
bour available towards making compensation it would be, 
a small one; while in individual cases the offender’s earnings 
would often be represented by a negative quantity. Age, 
ill-health, mental weakness and similar causes, would often 
reduce his earnings to a sum insufficient to pay for his 
maintenance. Is he to be kept in prison, at a loss to the 
public, in trying to make him pay what it is clear that he 
cannot pay? 

Then the prisoner may have a wife and family. What 
about them ? Is the man who has been defrauded entitled 
to have the prisoner’s earnings paid to him in priority 
to the claims of his wife and family, who will probably 
have to be supported by the rates, for the benefit of the 
injured person ? Again, the prisoner may have debts of 
considerable amount. Men heavily in debt are often driven 

19 
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by stress of circumstances to commit frauds before the final 
crash comes. Are the victims of these frauds to be paid in 
priority to all other creditors ? We must reform our Bank¬ 
ruptcy laws altogether if we desire to effect this result. In 
these kind of cases the criminal is usually adjudicated bank¬ 
rupt, and all creditors are equalised in the bankruptcy. 
Are we then to give one particular class of creditors the 
sole right of appropriating the proceeds of the bankrupt’s 
future labour ? (The advocates of restitution, I need hardly 
say, do not propose to give the criminal any chance of 
effecting a composition with those whom he has injured, 
however hopeless the task of earning enough to pay them 
in full may be.) 

The proposal made—at least by Sir Robert Anderson— 
is, that on the conclusion of every criminal trial in which 
the prisoner is convicted, the jury should at once proceed to 
assess the damages to which the injured person is entitled. 
Who is to have the conduct of this new trial and to bear 
the expense of it—the State or the injured person ? And 
is it reasonable, if the State pays the costs of conducting 
the plaintiff’s action for damages, that it should refuse to 
pay the defendant’s reasonable costs in having the proper 
amount ascertained ? Then, if the inquiry is to be pro¬ 
ceeded with at once, both parties must have their witnesses 
in Court ready to give evidence. Who is to pay the costs 
of bringing the plaintiff’s witnesses there, and instructing 
solicitors and counsel with regard to the damages, if the 
accused should be acquitted, or the jury should disagree, 
or for some other reason no conviction should be arrived 
at ? On the other hand, if the prisoner, confident of an 
acquittal, has come unprepared with evidence as to the 
assessment of damages—and, perhaps, that tendered by 
the injured person may take him altogether by surprise— 
is he to have no means of avoiding an assessment which 
may involve a much longer sentence than that imposed on 
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him for the crime of which he has been convicted ? Then 
what of appeals? If he appeals against the conviction and 
has it set aside, of course the assessment of damages will 
be set aside also—and, then, what about the costs of the 
futile inquiry on the subject ? And what effect will a free 
pardon have on the assessed damages? 

Let me apply these remarks to the case of Adolf Beck. 
Fifteen women were, I believe, defrauded ,by the same man; 
but five of them failed to identify Beck, and therefore he 
was not convicted of defrauding them. So, of course, 
though they were plainly in the same boat as the other 
women, they could obtain no compensation—unless they 
changed their minds and identified Beck. The other ten 
would be entitled to compensation. How was the amount 
to be assessed ? The prisoner, not being the real criminal, 
knew nothing on the subject, and could not give, or call, 
any evidence as to value. The trinkets had probably been 
pawned, but the police failed to trace them—or, if they 
traced any of them, kept the information to themselves, 
because it would not aid them in procuring a conviction. 
The only evidence as to the value of the trinkets in ques¬ 
tion, or even as to their number and nature, would be 
that of the defrauded women, who belonged to a class 
not remarkable for truthfulness. This, perhaps, may be an 
extreme case, but it is clear that a person, wrongfully 
convicted, would be placed in a specially disadvantageous 
position as regards the assessment of damages enforceable 
by penal detention of indefinite duration. 

Let me next take the case of a professional pickpocket. 
He is caught with a stolen watch in his possession which 
is returned uninjured to the owner, who is therefore only 
entitled to nominal damages. He has stolen from a great 
number of other persons who cannot bring the crime home 
to him; and even if he were tortured to extract the truth 
from him he would probably be unable to give the names 
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and addresses of those whose pockets he had picked. He 
gets off with the present sentence though a much greater 
rogue than the man who is doomed to spend his whole life 
in trying to repay, by the proceeds of penal labour, a sum 
of money which he appropriated under strong temptation 
as his first offence. 

The State is not bound to give every citizen complete 
protection against theft, fraud or injur}', nor could it do 
so if it tried. It is therefore not bound to compensate 
every person who has suffered from theft, fraud or injury. 
This, I think, w’ill be conceded. But, it is said, the State 
is bound to compel the person who commits the injury to 
make restitution or compensation to the person whom he 
has injured. This I do not admit. It is bound to give the 
injured person reasonable facilities for obtaining restitution 
or compensation if he desires to institute proceedings for 
the purpose; but I do not see why, because the injury is 
regarded as a crime by the law of the land, the injured 
person should be allowed any other means of procuring 
restitution or compensation than if it were not so regarded. 
A crime is a wrong w'hich it is necessary to punish in the 
interests of the public, but I fail to sec why this infliction 
of public punishment on the wrong-doer should render it 
more easy for the injured person to recover damages. On 
the contrary, the infliction of punishment in the public 
interest usually renders it more difficult for the prisoner to 
pay damages, and should therefore, I think, afford a ground 
for mitigation of damages. The more severely a man is 
punished for his crime the less able will he be to make 
compensation to the person whom he has injured. 

At present it often happens that when there are several 
charges of a similar kind against the same man, the prose¬ 
cutors, after obtaining a conviction on one or two of these, 
decline to proceed with the others. But if the right to 
compensation depended on a conviction, to adopt this 
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course would be to deprive the injured parties of their 
rights in all the cases which were dropped. All the trials 
should therefore proceed ; and the person who claimed to 
have been injured might complain bitterly of a case being 
dropped, although the evidence was in fact so weak that 
the result of a trial would undoubtedly be an acquittal. 
Let me add, that the injured person is often more or less 
to blame for what has occurred, and to give him full com¬ 
pensation—especially if there are other creditors who are 
kept waiting till he has been paid—would be by no means 
beneficial to the public. All trials should be conducted for 
the public good—at least so far as the public pays for 
them. Trials at the public expense conducted for the 
benefit of individuals, would be an anomaly; and the case 
becomes worse if the public has to take up the cause of 
these individuals without any inquiry into their merits. 
Suppose, for instance, that the injured person has left 
large sums of money under the control of an underpaid 
clerk, is it for the public advantage that he should have 
modes of recovering what the latter misappropriated which 
are not open to the honest traders who supplied the same 
clerk with food and clothing on credit ? Theorists on such 
subjects are too much in the habit of looking only to the 
injurer and the injured, without considering how third 
persons may be affected by their proposed legislation ; but, 
in addition to this, the law has already recognised in many 
instances the necessity of confining drastic remedies for 
the recovery of money within moderate limits, and I hope 
that ere long further limitations will be imposed. “Thou 
shalt not come out thence until thou hast paid the uttermost 
farthing ” is a principle which belongs to the legislation of 
the past, not that of the future, and the days have passed 
when life-imprisonment for non-payment of a debt which 
(whether incurred by crime or otherwise) cannot possibly 
be paid, will be tolerated by the public. It is sufficient 
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for the State to provide the proper machinery for doing 
justice between man and man. It should be left to the 
interested parties to set that machinery in. motion and 
keep it going till its work is done. 

Lex. 


IV.—THE COURTS OF EGYPT, AND OF THE 

SUDAN. 

T he Miisulman law in particular, and divers other 
elements, are common to Egypt and the Sudan; 
but, as the Courts of the two countries arc entirely inde¬ 
pendent of one another, they must be treated separately. 

The Courts oi- Egypt. 

We will first review the Courts of Egypt, where the 
extraordinary complexity of the legal position arises in 
great part from the fact that it rests upon three several 
jurisdictions, each asserting in principle its own exclusive 
competence: these are the jurisdictions rcpectively exercised 
by (i) The Consular Courts; (2) The Mixed Tribunals; 
(3) The Native Tribunals, including for the present purpose 
the Mekhemehs, being the Musulman Religious Courts. 

(i) The Consular Courts. 

The Consular Courts, prior to the establishment of the 
Mixed Tribunals in 1876, exercised a very wide jurisdiction, 
both civil and criminal, in virtue of a series of treaties, 
commonly known as the Capitulations, commencing in the 
16th century, and made between the Sublime Ottoman 
Porte and the several countries, whose subjects resided 
within, or for commerce and other lawful purposes, resorted 
to the dominions of the Porte. 

Such Capitulations asserted, within those dominions, the 
same principle of privilege in favour of foreigners, as was 
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conceded also in other oriental countries, whose customs 
and laws were alien to western usages, and sense of security. 

I 3 y the Capitulations foreigners were granted the right 
of exterritoriality, giving them immunity from the juris¬ 
diction of the native tribunals, both civil and criminal, and 
rendering them subject only to the law's of their respective 
countries, as administered by their own Consular Courts, 
set up within the Ottoman dominions. 

Japan has already made herself entirely free from the 
obligations of similar Capitulations, and in Egypt, on the 
civil side, the Consular jurisdiction has been very materially 
reduced b}' transferring to the Mixed Tribunals, as will be 
seen hereinafter, such civil matters as touch parties who arc 
not all of the same nationality. 

Formerly any civil suit between foreigners of different 
nationalities had to be entered in the forum of the de¬ 
fendant, that is, in his Consular C'ourt; now such a suit 
is dealt with by the Mixed Tribunals. In criminal matters, 
except as to certain petty offences, and others specially 
prescribed in the Statute of Judicial Organisation, and 
as to offences against the Bankruptcy Laws, which have 
recently been brought within the jurisdiction of the Mixed 
Tribunals, foreigners remain triable only by their respective 
Consular judges. 

For the present purpose we will only concern ourselves 
with the British Consular Courts in Egypt. They are 
regulated by the Ottoman Order in Council 1899 (and a 
supplementary Order of 1905), together with the Rules 
made thereunder. 

As regards Egypt the limits of the Order are declared 
not to extend to any place south of the twenty-second 
parallel of North latitude, so as to exclude the Sudan. By 
the said Order there are constituted the Supreme Consular 
Court, and Provincial and Local Courts; the Supreme 
Court ordinarily sits at Constantinople, and one of the 
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judges, as occasion requires, usually about three times a 
year, holds assizes at Cairo and Alexandria: both in civil 
and criminal matters an appeal lies from an inferior Court 
to the Supreme Court, and from the latter to the Privy 
Council, but, in a criminal case, only by leave of the 
Supreme Court. 

A “ Legal Practitioner ” is defined to include barristcr-at- 
law, advocate, solicitor, writer to the signet, and any person 
possessing similar qualifications. The Supreme Court may 
make rules providing, amongst other things, for regulating 
the mode in which legal practitioners are to be admitted to 
practise in the Consular Courts, and for withdrawing the 
right to practise on grounds of misconduct, subject to 
appeal to His Majesty in Council. 

Legal practitioners are generally styled advocates, and 
combine the work of barrister and solicitor. By the Supple¬ 
mentary Order of 1905 the Secretary of State may, from 
time to time, appoint a competent person to act as Crown 
Prosecutor in Egypt, the holder of the office not being 
precluded from private practice. 

Subject to the provisions of the principal Order, the civil 
and criminal jurisdiction conferred thereby may be com¬ 
pendiously stated to be cxerciseablc, as far as circumstances 
admit, on the principles of, and in conformity with, the 
Common law, the doctrines of equity, and the Statute law, 
for the time being in force in and for England. 

It may be noted, as indicative of the proper intent of the 
Order, that one express provision of real local importance 
declares that, if a British subject publicly derides, mocks, or 
insults any religion established, or observed, within the 
Ottoman Dominions, he shall be guilty of an offence, and, 
on conviction thereof, be liable to a fine not exceeding one 
hundred pounds, or to imprisonment for two years with or 
without a fine. 

Perhaps the most important judgment recently recorded 
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in the Supreme Consular Court is that given on the 
igth April, 1907, in the case of In the goods of William 
Torrey Grants deceased. This case raised a point of law, 
which had from time to time been much discussed, but 
upon which no direct judicial decision had theretofore been 
pronounced, the question involved being as to the law 
applicable to the succession to the real estate, situate in 
Egypt, of the said deceased, who, having ,a Scotch domicil, 
died intestate, without issue, and unmarried. 

As to domicil, it will be remembered that the case of 
Abd-ul-Mcssih v. Farra (L. R., 13 App. Cas. 431), in effect 
decided that it is impossible to acquire an Anglo-Egyptian 
domicil. 

The question in the Grant Case arose out of an adminis¬ 
tration action, which was necessarily brought in the Mixed 
Tribunals, because under the Statute of Judicial Organisa¬ 
tion establishing them, those Tribunals are declared to 
have jurisdiction in all actions relating to real rights over 
immoveable property between any persons, even persons 
belonging to the same nationality ; but the Tribunals, 
following their usual practice, referred the question, so far 
as it related to personal status, to the determination of 
the British Consular Court. 

It was argued that, by the terms of Art. 77 of the Mixed 
Civil Code, “ Successions are regulated according to the 
laws of the nation to which the deceased belongs,” the land 
was to be dealt with as if it were land descendible to the 
heir, to be ascertained according to the Scotch law, and 
that any other view would lead to a vicious circle, or renvoi 
of interpretation. The British Court in rejecting this argu¬ 
ment, and declining to read into the said Article any words 
of qualification, reasserted the well-known principle that, 
according to the law of England, it is the law of the country, 
in which land is situate, that regulates succession to it; 
therefore, as to the real property, the law to be applied, in 
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the case referred to the Britisli Court, was the Musulnian 
law of inheritance, as enforced in Egypt. 

It seems remarkable that, although by tlie Imperial Re¬ 
script of the 18th June, 1867, foreigners were expressly 
allowed to hold land situate within the Ottoman Dominions 
(and in fact they had held land there under collusive titles 
prior to that date), the cpiestion decided in the case above 
mentioned had not come up before for judicial decision ; but 
amongst foreigners (other than British and those of some 
of the United States), whose laws of succession recognise no 
difference between rcalt}' and personalty, the question would 
hardly be likely to arise. 

(2) The Mixed Tribunals. 

The Mixed Tribunals formally commenced their functions 
on the 1st February, 1876, as the outcome of an Interna¬ 
tional Commission, consisting of delegates of the European 
Bowers and of the United States, treating with the Govern¬ 
ment of ]i^g)'pt, contracting autonomously, and for such a 
purpose free from the control of the Sublime Porte. 

The United Kingdom gave its final adhesion by a conven¬ 
tion, signed on the 31st July, 1875, by Sir Charles Cooksoii, 
H.B.M. Acting Consul-General, and Cherif Pacha, Minister 
of Justice of the Khedive. 

The charter of the authority of the Mixed Tribunals is 
styled the “Statute of Judicial Organisation for Mixed 
Suits in Egypt,” whereb}' it was declared that, for the space 
of live years from the said date of the installation of the 
Tribunals, that is, the 1st February, 1876, no change might 
be made in the adopted system. “After that time, if experi¬ 
ence has not confirmed the practical usefulness of the judicial 
reform, it shall be open to the Powers, cither to return to the 
old order of things, or to consider, in conjunction with the 
Egyptian Government, what other arrangements should be 
adopted.” 
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In agreement with the Powers, by Kheclivial decree of the 
6 th January, i88i, and by successive decrees, the existence 
of the Tribunals has been continued for further terms of five 
years up to the present time; power being reserved for the 
Egyptian Government to put in force during the currency 
of any term additions to, or modifications of the General 
J udicial order and the Codes, subject to approval previously 
given by the Powers. It has sometimes happened that one 
or more of the Powers, probably for diplomatic reasons, 
have refused assent to a prolongation for the full term of 
five years, but during the provisional extension have come 
into line, and accepted the normal period. 

There are three Courts of h'irst Instance, sitting respect¬ 
ively at Alexandria, Cairo, and Mansourah, \N'ith a separate 
district attached to each Court. 

The Court of Appeal, formed of two co-ordinate chambers, 
sits at Alexandria, partly because that city is the most im¬ 
portant commercially, and partly perhaps because its atmo¬ 
sphere may be deemed to be more serene, and less highly 
charged with the diplomatic elements that suffuse Cairo, the 
political capital of the country. 

The Judges are native and foreign, all nominally appointed 
by the Egyptian Government; but, as to the foreigners, with 
the assent and authorisation of their own respective Govern¬ 
ments: thus in effect all the Powers appoint Judges, Great 
Britain appointing two to the Court of P'irst Instance, and 
one to the Court of Appeal. Their contract of service is for 
the current term of five years, renewable with the prolonga¬ 
tion of the Tribunals, and, in respect of each term’s service, 
the judges, in addition to their salaries, receive an agreed 
sum as an indemnity in lieu of a pension. 

The judicial languages are four, namely, Arabic, French, 
Italian, and English, the last having been introduced by a 
decree of igo6; but, as few of the Judges are familiar with 
the English language, it is not yet much employed in the 
Courts, French being the most useful vehicle. 
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The Efjyptian Codes, approved by the International 
Commission aforesaid, arc based upon the Code Napolcoiif 
and to a great extent textually reproduce its provisions; the 
procedure also follows closely the French model. 

The Codes arc the Civil, the Commercial, and the Code 
of Civil and Commercial Procedure. There is also a Penal 
Code, but for the present it is inoperative, except within 
the limits indicated in the Statute of Judicial Organization, 
that is, as to petty offences (“ contraventions ”) and as to 
certain felonies and misdemeanours directly affecting the 
administration of justice and its oflicers: further, by 
Decrees of 1900, criminal jurisdiction in bankruptcy was 
extended to the Mixed Tribunals. 

Article 9 of the Statute of Judicial Organization declares 
the competence of the Mixed Tribunals thus :—“ These 
Courts shall have exclusive jurisdiction over all civil and 
commercial causes, not coming within the law of Personal 
Status, between Egyptians and foreigners, and between 
foreigners of different nationalities. They shall also have 
jurisdiction in all actions relating to real rights over im¬ 
moveable property between any persons, even persons 
belonging to the same nationality”; and Article 10 says*.— 
“ The Government, the Administrations, and the Dairas 
(/. c., Councils, such as the Councils of the Duchies of 
Lancaster and Cornwall) of the Khedive, and of the 
members of his family, shall be subject to the jurisdiction 
of these Courts in proceedings by or against foreigners.” 

Great Britain further renounces, in hivour of the Mixed 
Tribunals, any competitive jurisdiction by the express 
proviso to Article 12 of the aforesaid Ottoman Order in 
Council 1S99, “ Provided that as regards all such matters 
and cases as come within the jurisdiction of any Egyptian 
Courts established with the concurrence of Her Majesty, 
the operation of this Order is hereby suspended until Her 
Majesty by and with the advice of Her Privy Council shall 
otherwise order.” 
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The conditions required for the practice of the profession 
of an advocate before the Mixed Tribunals are controlled 
by General Rules of the Court made under the Statute, 
vi’hich lay down that, to be entered in the roll of the Order 
of Advocates, it is necessary to (i) hold the diploma of an 
advocate, (ii) bear an unsullied reputation, (iii) reside in 
Egypt, (iv) have served a five years’ probation in connection 
with one of the Mixed Tribunals of Egypt. As to the last 
condition it is provided that any time, during which 
advocates shall have practised their profession in their own 
respective countries, shall be reckoned towards fulfilling the 
said condition, so that a foreign advocate of five years’ 
standing may represent parties in the Courts of First 
Instance, and, if of eight years’ standing, he may practise 
in the Court of Appeal. 

The internal government of the Order of Advocates is 
vested in the Council, elected annually in general meetings, 
at which also are elected the Baionnier and his Deputy, who 
are cx officio members of the Council. 

Any reputable legal diploma, subject to the conditions 
mentioned above, suffices to secure admission to the roll 
of Advocates who, as in the Consular Courts, act both as 
barristers and solicitors. 

The advocates arc a sufficiently numerous body, recruited 
from many nationalities, and from divers places set apart 
for the study of the law; in the presentment of a case the 
written arguments {conclusions) arc more important than 
the oral pleadings, in which, however, there is opportunity 
enough to demonstrate that, in respect at least of vehemence 
and subtlety, those bred in the British schools of law can 
claim no pre-eminence over their learned friends from Paris, 
Padua, and the Orient. 

Two or three points of special interest in relation to the 
law and practice of the Mixed Tribunals may here be 
noted:—the most important points, perhaps, relate to land, 



302 THE COURTS OF EGYPT, AND OF THE SUDAN. 

as to which the neighbouring owners have the right of 
pre-emption; and ownership, and real rights as against 
third parties, rest upon priority of registration of documents 
of title. There is no specific law of Patent and Trade 
Marks, but the jurisprudence of the Mixed Tribunals has 
built up a very effective protection against infringements, 
and provides summary mensures for its application; the 
inadequate scale- of costs awarded to a successful party 
tends to encourage vexatious litigation, while, as between 
advocate and client, the amount allowed on taxation is 
also too low, purporting to be fixed according to the im¬ 
portance of the dispute, the intrinsic merit of the work 
done, and the means of the parties; hence an advocate 
must usually take advantage of the rule of Court which 
allows him at any time to stipulate for special fees for his 
pains and attention: nevertheless, he may not acquire, in 
whole or in part, the subject-matter of the litigation en¬ 
trusted to him as counsel. 

In respect to the conflict of laws, by a recent decision 
in the case of the City and Agricultural Lands of Egypt 
Limited, a company registered under the English Companies 
Acts, the Mixed Court of Appeal has made an important 
contribution to the interpretation of private International 
law, in declaring the said company null and legally non¬ 
existent in Egypt, upon the principal grounds that its 
administration and operations being carried on altogether 
in Egypt, it ought to have complied with the requirements 
of the local Egyptian law controlling limited companies, 
the first of which requirements is that it shall be constituted 
under the authority of the Khedive's firman ; other require¬ 
ments iiiicf alia regulate the subscription of the capital of a 
company, and prohibit the issue of founders’ shares. 

In further assertion of their jurisdiction (and it may be 
unduly extending its limits), over English companies work¬ 
ing in Egypt, the Mixed Tribunals in more than one case 
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have ignored the liquidator approved by the British Con¬ 
sular Court, and, the body of creditors being mixed, have 
assumed the conduct of the winding-up and appointed their 
own liquidator. 

Prior to a Khedivial Decree promulgated on the 24th of 
December, igo6, some inconvenience had resulted from the 
C'ourt of Appeal sitting in two divisions, or ch.ambcrs, of 
co-ordinate authority, and occasionally, though very rarely, 
giving conflicting decisions. In virtue of that decree a new 
Article has been adde<l to the Code of Procedure, providing 
that, where there are conflicting decisions concerning a 
point of law requiring to be decided in any subsequent case, 
or when a division of the Court of Appeal shall be in favour 
of departing from the view previously taken, it may order 
a re-hearing, and send the case before the full Court. 

The parties can only attack judgments, not otherwise 
open to appeal, by way of a motion to review (Requetc civile) 
for one or more of these reasons:—(i) If the Court has 
omitted to give judgment upon any one of the counts of 
the claim; (2) when the opposite party has been personally 
guilty of deceit of such a kind as to influence the decision ; 
(3) if, after judgment rendered, documents used in the case 
have been admitted, or judicially found, to be forged; (4) if 
the paity moving has recovered conclusive documents kept 
back by his opponent; (5) if the judgment was given upon 
matters which formed no part of the claim; (6) if one and 
the same judgment contains contradictory provisions. 

From the nature of the position, having regard to the 
international constitution of the Tribunals, no court exists 
to which an appeal lies from the Mixed Court of Appeal: 
the most a disappointed litigant can do is to invoke the 
diplomatic aid of his own country, and that with but a very 
slender hope of intervention being made in his behalf. 

Finally, Article 468 of the Code of Procedure declares 
that a judgment, given abroad by a foreign Court, shall be 
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enforceable in Egypt upon the mere order of the President 
of the Tribunal, upon condition of reciprocity on the part of 
such foreign country. 

No reciprocity in this regard is recognised between the 
Mixed Tribunals and the Courts of the United Kingdom. 

(3) The Native Tribunals and Mekhemehs. 

In criminal cases the Egyptians—a term which connotes 
all local or Ottoman subjects—arc under the exclusive 
jurisdiction of the Native Tribunals: in civil matters also, 
provided that no foreigner is in any way a party thereto 
or interested therein, they are subject to the jurisdiction of 
tlie Native Tribunals, or of the Mekhemehs, the latter being 
substantially Religious Courts, having their jurisdiction re¬ 
stricted to questions of personal status, and to Wakfs, that 
is, properties subject to private family settlement, or dedi¬ 
cated to public charitable uses: in addition, alternatively 
with the Mixed Tribunals, they record registrations of deeds 
relating to land; for dealings therein between natives may 
be registered either at the Mixed Tribunals or at the 
Mekhemehs, but so that an official statement of all such 
transactions shall be transmitted for record from the one 
to the other, by the Mixed Tribunals to the Mekhemehs, 
or by the Mekhemehs to the Mixed Tribunals, as the case 
may be. 

As against third parties, the provisions of the Native 
Civil Code, as to the establishment of real rights by regis¬ 
tration, closely follow the words of the Mixed Code in that 
behalf; it must, however, be noted that in neither case does 
such registration give an indefeasible title; because such 
registration is the registration, not of title, but of the deeds 
affecting any given property. One of the legal reforms now 
being actively discussed lies in the proposal to establish in 
Egypt a system of registration of title, analogous to the 
Torrens system. It is further proposed to consolidate and 
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fuse the present competing systems of land registration, 
and to decentralise and multiply the Registries, placing 
them all under the-direct control of the Ministry of Justice. 

At the present day comparatively few of the land registra¬ 
tions are effected at the Mekhemchs, and consequently an 
unmanageable amount of work is thrown upon the Mixed 
Registries, which are only three in number, situate at Cairo, 
Alexandria, and Mansourah respectively* and are conse¬ 
quently in a state of chronic congestion. 

Since the Reform, as the installation of the Mixed 
Tribunals is usually called, the importance of the Native 
Tribunals in respect of civil matters has very materially 
declined, though they may be said still to possess a juris¬ 
diction and competence parallel to the authority of the 
Mixed Tribunals. 

But, in commercial matters at least, it is comparatively 
rare to find a substantial transaction going on, in which 
there does not exist a foreign element; this element auto¬ 
matically proclaims the competence of the Mixed Tribunals, 
and, if it is not present in the first instance, the assignment 
to a foreigner of the chose in action, in whole or in part, 
provides a ready way of ousting the Native jurisdiction: of 
course, when a foreigner assigns his rights to a native, the 
converse happens. 

So in Bankruptcy matters the Native Tribunals, as well 
as the Consular Courts, generally find their jurisdiction 
excluded by the presence of a foreign or mixed interest. 

The Civil jurisdiction of the Native Tribunals is regu¬ 
lated by the Native Civil Code, framed under the Khedivial 
Decree of the 14th June, 1883, which, so far as it goes, is in 
effect a condensed reproduction of the Mixed Codes. 

By reason of the difficulty of pleading in the Arabic 
language, comparatively few of the foreign advocates seek to 
be admitted to the Bar of the Native Tribunals, preferring 

20 
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to transfer to a native colleague cases which fall within 
the jurisdiction of the Native Courts. 

It is in respect of criminal jurisdiction, which is governed 
throughout by the Native Penal Code, that the Native 
Tribunals have preserved and developed their importance 
under the constructive guidance f)f the late and present 
Judicial Advisers. The procedure has much in common 
with that of the, French system, being controlled by the 
Parquet, at the head of which is the Procurcur-General, 
whose office, since the revision of the Penal Code, has been 
filled by an Englishman, save for a short interval during 
which he was (not altogether successfully) replaced by a 
Native; but the experiment is now to be tried again of 
charging a Native with the responsibilities of that most 
delicate and responsible position. 

Amongst the Judges of First Instance, having both civil 
and criminal jurisdiction, there are several Englishmen, and 
a larger number of Englishmen and other Europeans in the 
Native Court of Appeal, of which the Vice-President, and 
administrative head, is also English. 

Prior to 1905, criminal appeals were brought before the 
Court sitting in Cairo, which had to decide them upon the 
badly written and often inaccurate records of proceedings, 
which had generally taken place several months previously 
before the Police, the Parquet, and the Court of First 
Instance, and these documents, except in very difficult and 
serious cases, had been read by only one Judge of the Appeal 
Court, that is, by the Juge Rapporteur: hence grave doubts 
and uneasiness were produced in the public conscience 
when, as occasionally happened, the Court of Appeal con¬ 
victed and sentenced to death in cases where the Court of 
First Instance, which had heard the witnesses, had only 
sentenced to imprisonment, or had even acquitted. 

By the law of the 12th January, 1905, a fundamental 
reform was effected by the establishment of Assize Courts 
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at the larger towns, where three Judges of Appeal from time 
to time go on circuit and try the cases direct, as sent up 
to them by a Committing Magistrate, the proceedings 
formerly taken before the Court of First Instance being 
omitted. The Appeal judges now sec and hear the wit¬ 
nesses, and give their final decision near the place where 
the crime was committed, at a time when it is still fresh 
in the public memory, and in the presenoe of the relations 
and friends of the prisoners. There was a good deal of 
difference of opinion as to the advisability of abolishing 
criminal appeal in the way above mentioned; the reform 
has, however, been fully justified by the satisfactory results 
obtained. 

In the year 1905 a further beneficent reform w.as made 
in the establishment of Children’s Courts, having power 
to deal with juvenile offenders otherwise than by a sentence 
of imprisonment, and thereby helping to cut off the flow 
of criminality at its sources. 

Both in the administration of criminal justice and in the 
treatment of prisoners, there are in Egypt many active 
and intelligent persons, desirous of working out the best 
principles of penology. 

The Mekhemchs are the Courts of the Cadis: as has 
been above stated, their jurisdiction is restricted to matters 
of personal status and wakfs. For some time past it has 
been evident that these Courts stand in urgent need of 
reform, in respect both of personnel and of procedure; but 
such reforms cannot be introduced faster than is desired 
by Mohammedan public opinion. Unhappily the rights of 
litigants to a great extent have been at the mercy of the 
particular doctrinal predilections of individual judges, since 
each Cadi is apt to rely upon the interpretation of his own 
particular favourite among the doctors of the law. The 
procedure, however, is in course of simplification and 
unification; already the execution of judgments is more 
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expeditious, and the tariff of fees has been materially re¬ 
duced : it is further proposed that the Mekhemehs should 
abandon to the Native Tribunals all matters relating to 
private wakfs, only reserving to themselves questions ap¬ 
pertaining to charitable wakfs, since the former arc usually 
pure questions of private rights and property, whereas the 
latter generally involve religious questions in a greater or 
less degree: it m^y be mentioned that wakf property can¬ 
not be dealt with by way of sale, but only by exchange 
for property estimated to be of equal value. 

As for the Cadis, until recently the practice has been 
to select men who have completed their studies at the 
University of Al-Azhar at Cairo, where the training pro¬ 
vided is mainly religious, and does not extend to such 
supplementary subjects as administrativ-^e law, and the 
general organisation of government. In 1906 there w.as 
established a training college for Cadis, on the lines of 
that organised by the Austrian Government at Sarajevo, 
in Bosnia. The college is under the management of a 
Committee, composed of the Sheikh of Al-Azhar, as Pre¬ 
sident, the Grand Mufti of Egypt, the Headmaster of the 
college, and two members nominated by the Minister of 
Education, in agreement with the Minister of Justice. The 
Headmaster is a former student of Al-Azahr, who was 
trained at the Nasryeh Training College, and completed 
his studies in England. It is clear that the foundation 
of this new school has met with the approval of the 
Moslem community in general, from the fact that there 
were nearly 1,000 applications for admission, against an 
available accommodation for 200 students. 

Upon a review of the constitution and state of the Courts 
of Egypt, the question naturally arises as to when, if ever, 
Egypt will be able to assert its own judicial independence, 
as Japan has done, so as to consolidate and erect one 
national Tribunal, which shall absorb or abrogate the three 
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separate jurisdictions now exercised by the Consular Courts, 
the Mixed, and the Native Tribunals respectively; from the 
nature of the case the special jurisdiction of the Mekhemehs 
must in part at least be preserved. In his Reports on 
Egypt for 1904 and 1905, Lord Cromer discussed the de¬ 
sirability of modifying the system generally known as the 
regime of the Capitulations, and in his report for 1906, being 
the last made by his lordship, he examiiles the criticisms 
addressed to the modifications proposed by him. He dis¬ 
claims the intention of advocating substantively a measure 
of judicial reform. “What in my opinion,” Lord Cromer 
writes, “ is required is not a reform of the judicial, but of 
the legislative system. Judicial reform, in any important 
degree, is only advocated in so far as it is a necessary 
complement to the adoption of an improved legislative 
system. The reason whj^ a change in the legislative system 
is required is because, subject to certain limited exceptions, 
no important law can at present be made applicable to the 
foreign residents in Egypt without the consent of fifteen 
different Powers.” 

The proposal of Lord Cromer indicates the partial aboli¬ 
tion of “ legislation by diplornac}’,” and the substitution 
of a plan, under which a local Council, composed wholly 
of Europeans, would have certain restricted powers of legis¬ 
lation. No law, such as would now require the consent of 
the Powers, would come into force unless it had been 
accepted by a majority of the Council, and unless it had 
received the assent of both the Egyptian and the British 
Governments. Lord Cromer, in summing up, concludes 
that his proposal involves the perpetuation to all time of 
the judicial system generally described as that of the Mixed 
Courts, also the maintenance of the Consular Courts until 
such time as a law abolishing them shall have been passed 
by the European Legislative Council, and shall have 
received the assent of the British and Egyptian Govern- 
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ments; their continued existence would be incompatible 
with the contemplated new regime ; moreover, seeing that 
the administration of civil justice in Egypt has been inter¬ 
nationalized with results that are satisfactory, there seems 
to exist no fundamental difficulty, which would prevent 
the essential principles of internationalization from being 
carried out with equal success in the case of the adminis¬ 
tration of criminjll justice. If we accept this scheme of 
evolution, the merger of the Consular Courts into the 
Mixed Tribunals would only be a matter of time. But the 
Native Tribunals are not within the purview of such a 
scheme. It seems therefore impossible to contemplate the 
unification of the three judicial systems above mentioned in 
the political conditions of Egypt as they exist to-day; the 
complexities of the legal systems can only be completely 
resolved at or after the time when the political situation 
shall have been established upon a plain and permanent 
basis. 

The Courts of the Sudan. 

The condominium of the British and the Egyptian 
Governments over the Sudan is regulated by the agree¬ 
ment entered into between them on the 19th January, 
1899, the text of which is set out in what may claim to 
be a document of considerable historical importance, being 
the first number of the Sudan Gazette, published by authority 
of the newly-created Sudan Government. 

The preamble of the agreement recites inter alia that 
it has become necessary to decide upon a system for the 
administration of, and for the making of laws for the 
reconquered provinces, under which due allowance may 
be made for the backward and unsettled condition of large 
portions thereof, and for the varying requirements of 
different localities. 

The following articles relate specifically to the laws to be 
made under the said agreement:— 
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“Art. IV.—Laws, as also Orders and Regulations with 
the full force of law, for the good government of the Sudan, 
and for regulating the holding, disposal, and devolution of 
property of every kind therein situate, may from time to 
time be made, altered, or abrogated by Proclamation of the 
Governor-General. Such Laws, Orders, and Regulations 
may apply to the whole or any named part of the Sudan, 
and may either explicitly, or by necessary implication, alter 
or abrogate any existing Laws or Regulations.” 

“Art. V.—No Egyptian Law, Decree, Ministerial ArrHc, 
or other enactment hereafter to be made or promulgated, 
shall apply to the Sudan, or any part thereof, save in so 
far as the same shall be applied by Proclamation of the 
Governor-General in manner hereinbefore provided.” 

“Art. VIII.—The jurisdiction of the Mixed Tribunals 
shall not extend, nor be recognised for any purpose what¬ 
soever, in any part of the Sudan, except in the town 
of Suakin.” 

This Article VIII expressly excludes the Mixed Tribunals, 
and Article X is equally important, since by its terms it 
effectually precludes the right to establish Consular Courts 
within the Sudan, in enacting that “No ('onsuls, Vice- 
Consuls, or Consular Agents, shall be accredited in respect 
of, nor allowed to reside in the Sudan, without the previous 
consent of Her Britannic Majesty’s Government.” 

In the same number of the Sudan Gazette formal notice is 
giv'en that “ Whereas claims arc being made to land in the 
Sudan, which are in many cases conflicting, and whereas 
ordinances will shortly be issued providing for adjudication 
on such claims, it is hereby notified to all whom it may 
concern that, pending such adjudication, no intending 
vendor of land in the Sudan is in a position to give a good 
and valid title to such land.” Such adjudications are steadily 
proceeding. 
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Save for the religious laws, upon taking up the adminis¬ 
tration and civilisation of the Sudan, the Governor-General 
found himself invested with absolute powers, ^md with white 
tables whereon to write the laws of the country. 

The position was dealt with thus:—The Civil Justice 
Ordinance of 1900 was promulgated, following the Sudan 
Penal Code and Code of Criminal Procedure of 1899. 

As to the law to be administered in civil matters, the said 

f 

Ordinance declares that, Where, in any suit or other pro¬ 
ceeding in a civil Court, any question arises regarding 
succession, inheritance, wills, legacies, gifts, marriage, 
divorce, family relations, or the constitution of Wakfs, 
the rule of decision shall be:— 

{a) Any custom applicable to the parties concerned, which 
is not contrary to justice, equity, or good conscience, and 
has not been by this or any other enactment altered or 
abolished, and has not been declared void by competent 
authority; 

(6) The Mohammedan law, in cases where the parties 
are Mohammedans, except in so far as that law has been 
modified by any custom, as is above referred to. 

Then follows a comprehensive section, enacting that, in 
cases not provided for by the rule of decision above given, 
or by any other law for the time being in force, the Court 
shall act according to justice, equity and good conscience. 

Four classes of Civil Courts are established. They are 
the Court of the Judicial Commissioner, and the Courts of 
Magistrates of the first, second, and third classes respectively. 
For the purposes of the Ordinance a Mamur (Governor of a 
District) is, by virtue of office, a Magistrate of the third 
class, an Inspector a Magistrate of the second class, and a 
Mudir (Governor of a Province) is a Magistrate of the first 
class. 

The Judicial Commissioner is an English barrister of high 
standing who has the general control and superintendence 
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over all Civil Courts. The Mudirs and Inspectors are 
almost without exception British, being military officers or 
civilians, and the Mamurs are natives or Egyptians. Sub¬ 
ject to the supervision of the Court of the Judicial Com¬ 
missioner, the Mudir controls the Civil Courts within his 
Province. 

The Governor-General is given power to appoint Deputy 
Judges of the Court of the Judicial Cominissioncrs, in the 
exercise of which power several barristers have been ap¬ 
pointed as Civil Judges, but some of them are employed 
on land settlement and registry work. 

The Courts established under the Ordinance alone have 
power to decide as to their own competence, except that 
they are expressly declared not to be competent to decide 
questions between Mahommedans, relating to personal 
status, as above indicated, without the consent of all the 
parties: such questions are to be referred to a competent 
Religious Court. 

The Judicial Commissioner, with the consent of the 
Governor-General, may make rules for the hearing of any 
class or classes of cases with assessors. 

The civil procedure is governed by similar provisions to 
those to be found in several Orders in Council, and there 
are general rules regulating appeals, with or without leave 
as the case may be, from inferior Courts to the Court of the 
Mudir, and from the Mudir’s Court to the Court of the 
Judicial Commissioner; finally the Judicial Commissioner 
has been constituted his own Court of Appeal, by the pro¬ 
vision that he may, for sufficient reason, review any decree 
or order which has been passed by himself; but a sub¬ 
ordinate Court may only review its own decree or order by 
order of the Judicial Commissioner, or Mudir, as the case 
may be. 

The new Law Courts at Khartoum are now completed 
and opened, and there is in course of constitution a High 
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Court for the Sudan, consisting of all the Civil Judges, <;f 
whom three or more sitting together arc to form a Court 
of Appeal. 

A Training College for Cadis has also been established 
in connection with Gordon College, at Khartoum, the 
graduates of which are reported to be doing extremely well 
in the District Religious Courts. 

From time to ^ime supplementary Ordinances arc pro¬ 
mulgated to provide for omissions from the original Ordi¬ 
nances and for new developments: such are the Harbours 
and Shipping Ordinance, an Ordinance for constituting 
Wireless Telegraphy a monopoly of Government, the 
Sudan non-Mahommedan Marriage Ordinance, which inci¬ 
dentally recognises the validity of marriages contracted 
under, or in accordance with, any valid Pagan law or 
custom, the Omdurinan Lands Proclamation, and many 
other Ordinances, amongst which special mention should 
be made of the Egyptian Judgments Ordinance of igoi, 
enacting that judgments of the Egyptian Native Tribunals 
and of the Egyptian Religious Courts, shall be recognised 
and enforced in the Sudan. 

By this last-mentioned Ordinance the Sudan has shown 
its progressive policy in giving its adhesion to the principle 
that there should be a more wide and mutual recognition 
of judgments between different countries, whereby the busi¬ 
ness of the world may gain greater security for its external 

commerce. 

* 

As to criminal jurisdiction, the Courts constituted under 
the Sudan Code of Criminal Procedure try all offences 
arising under the Sudan Penal Code, and all offences under 
any other laws, subject to any special regulations made in 
respect of the latter class of offences. 

The Code is to take effect also, subject to the exigencies 
of martial law, wherever, and so far as the same may, for 
the time being, be in force. 
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There are five classes of Criminal Courts, namely, Miidirs’ 
Courts, Minor District Courts, and Magistrates’ Courts of 
the first, second, and third class respectively: a Mudir's 
Court consists of three Magistrates, inclusive of the Mudir 
himself, or other Magistrate of the first class nominated 
by him ; a Minor District Court also consists of three 
Magistrates. Ex officio a Mamur is a Magistrate of the 
third class, an Inspector of the second class (but he may 
be nominated a Magistrate of the first class), and a Mudir 
is a Magistrate of the first class. 

Any military officer, serving or employed in the Sudan, 
and qualified to sit on Courts martial, may be nominated 
by the Governor-General a Magistrate for the purpose of 
constituting Mudirs’ Courts, and Minor District Courts. 
All Magistrates, exercising their functions within any Pro¬ 
vince, arc subordinate to the Mudir of such Province; the 
Mudir himself being subject to any directions given from 
time to time by the Governor-General. 

Where any person has been sentenced to punishment for 
an offence, the Governor-General may at any time, with¬ 
out conditions, or upon any conditions, which the person 
sentenced accepts, suspend the execution of his sentence, 
or remit the whole or any part of the punishment to which 
he has been sentenced : the Governor-General may further, 
without the consent of the person sentenced, commute a 
sentence of death into any other sentence allowed by law', 
or a sentence of imprisonment into one of fine. 

The Code of Criminal Procedure is worked out in elabo¬ 
rate detail, and contains some novel provisions, including 
regulations for compounding certain specified offences: for 
example, adultery wfith or by a married woman, which is 
made a penal offence under the Sudan Penal Code, may 
be compounded by the husband of the w'oman: the abet¬ 
ment of a compoundable offence may be compounded in 
like manner. 
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The First Schedule to the Code of Criminal Procedure 
sets out a tabular statement of offences, showing by whom, 
and in what way, process may be issued in respect of each 
offence, the punishment that may be awarded, and the 
Court by which such offence is triable: other Schedules 
define the ordinary powers of magistrates and the limits 
of offences triable summarily, and, lastly, prescribe forms 
to be used in the different stages and incidents of criminal 
procedure. 

In the administration of justice generally, both civil and 
criminal, in the Sudan, as the Judicial Commissioner has 
reported, no undue stress is laid on the technicalities of 
procedure, so that at least the reproach of the late 
Sir George Jessel, that “ the use of a technicality is to 
defeat justice,” may not be levelled against the judicial 
system now being there evolved. 

W. R. B. Briscok. 


V.—CIVIL JUDICIAL STATISTICS, 1907.' 

I N his Introduction Sir John Macdonell tells us again 
much the same story as in previous years. There is, 
as usual, a decline in the proceedings begun in all Courts, 
mainly attributable to the continued decline in County 
Court plaints, which has gone on since 1904. There are, 
however, known increases in the Court of Appeal, the 
King’s Bench Division, and the Borough Courts of Record, 
of 57, 864, and 526 cases respectively; and the total decline 
was not large, being 3,189. In proceedings heard and 
determined the decline was much larger, both actually 
and in proportion, as it amounted to 6,goo, or 460,562 
against 467,462. The Editor here calls attention to the 

’^Judicial Statistus^ England and Jtales, igof. Part ll.—Civil Judicial 
Statistics. London : Wyman & Sons. 
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fact that during 1907 there was an increase in trials 
for indictable offences and a decrease in non-indictable 
offences, but he does not draw any conclusions from this 
to explain the civil statistics, and the most determined 
opponent of the House of Lords would hardly contend that 
the remarkable increase in the number of proceedings begun 
before that august tribunal explains the increase in the 
number of indictable offences tried in the £ame year. 

One alw'ays looks with special interest on the records of 
the Privy Council. In 1907 there was a marked decline in 
the number of appeals entered—75 against 99 ; about half of 
these were from India. Besides the appeals entered, there 
were a considerable number of petitions for special leave to 
appeal, mostly from Canada and Australia, of which only 18 
out of 50 were granted. One important feature of legal 
proceedings—-the taxed costs—are shown by the table given 
in the introduction to have averaged ^^249 in the 68 appeals 
in which costs were taxed. A feature worth noticing is the 
high proportion of reversals. Of the appeals heard and 
determined, in 43 the judgment was affirmed, in 32 reversed, 
and in 3 varied. Of the appeals from Colonial Courts alone, 
the numbers affirmed and reversed were exactly equal, being 
16 each, and 2 were varied. One appeal from the Consular 
Court of China and Corea was entered during the year, 
and 2 were heard and determined, in both which cases 
judgment was reversed. There was no appeal from the 
Channel Islands or from Ecclesiastical Courts. There has 
been no appeal from an Ecclesiastical Court in England 
since 1903. 

There has been a remarkable increase in the business of 
the House of Lords—93 petitions of appeal were presented 
as against 53 in the previous year. This is the largest 
number since 1902, when 96 petitions were presented, and, 
with that exception, is the highest given in the compara¬ 
tive table for the years 1888—1907. 73 cases were finally 
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adjudicated on—in 48 the judgment was affirmed, and in 25 
reversed. The average amount allowed for taxed costs was 
;^44i. In consequence of this increase of business the 
House sat for judicial business no days, as against 70 in 
1906. There were only two Peerage claims, of these one 
was admitted and the other is pending. 

In the Court of Appeal there was a slight increase in all 
appeals set down, from 636 to 693. The largest number 
of appeals came from the King’s Bench Division, which 
number 181 from final and 193 from interlocutory orders, 
as against 150 and 33 respectively from the Chancery Divi¬ 
sion. It is worth noting the comparative results of the 
appeals from these two Divisions, as out of all the King’s 
Bench Division app'eals 219 were affirmed and 139 reversed, 
while in the appeals from the Chancery Division 89 were 
affirmed to 42 reversed. The Court of Appeal also sat more 
days than in 1906, the numbers being 466 against 398. 
This is mainly attributable to the sitting of a third Court 
on 53 days. 

There is but little change to be remarked in the proceed¬ 
ings of the Chancery Division, for though fewer writs of 
summons were issued, there was a small increase in total 
originating proceedings. There was a decrease in the orders 
made in Chambers and District Registries, but an increase 
in motions set down and heard, and actions set down. The 
number of actions heard and determined was, curiously 
enough, exactly the same as in 1906, namely, 475. In all 
other respects there seems to be a falling offi The number 
of actions tried per judge has sunk as low as 75‘2. For 
1898 it was I24‘8; but an additional judge was appointed 
the next year, and the number has never quite reached 
that figure again. 

The King’s Bench Division shows an increase under several 
headings. The number of writs issued was 66,481 as against 
65,699. What amount of real business these writs indicate 
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can be conjectured from the facts that there were 19,644 
judgments entered for plaintiff in default of appearance, 
and 6,670 summary judgments under Order XIV, There 
has also been an increase in summonses, orders, and cases 
in the commercial list. More actions have been entered 
for trial, and more have been tried and disposed of in Court, 
the latter figures being 2,086 against 1,914. 

The Official Referees tried more cases, gat more days, got 
more fees, and the amount of their awards was no less than 
£*260,296, as compared with the £*54,551 of the previous 
year. But in spite of all this, civil business has been for 
some years on the decline. This is particularly noticeable 
in the Circuit figures, and it has been pointed out by 
Sir John Macdonell year after year. In 1907 only 773 
cases were entered and 580 tried on circuit—the lowest 
figure that has been reached. The Editor gives a table 
of 26 assize towns in which 5 actions or fewer were 
entered. In nine of these no action was entered during 
1907. The only business on Circuit which shows any 
increase is in trials for indictable offences. 

The number of judgments entered in the King’s Bench 
Division was 29,737 > these only 735 were after trial by 
jury, and a few more, or 761, after trial without a jury. 
Although these numbers are very similar, there is a great 
difference in the amount for which judgments on money 
claims w'ere entered under these two headings respec¬ 
tively. £*170,000 was after trial by jury and no less than 
£*1,121,000 after trial without a jury. The total amount 
for which judgments on money claims was entered was 
£*6,758,876, as against £‘5,593>635 in 1906. 

In the Probate, Divorce, and Admiralty Division there is 
a slight decrease in the petitions for divorce and a slight in¬ 
crease in those for judicial separation. Nearly 60 fewer suits 
were tried and over 40 fewer decrees granted. The King’s 
Proctor intervened in 31 cases and was successful in each. 



320 CIVIL JUDICIAL STATISTICS, I9O7. 

The usual interesting tables of duration of marriage and 
personal conditions of parties in matrimonial suits is given. 
Last year we were able to congratulate the profession on 
only one barrister figuring in the table of husbands’ occu¬ 
pations at date of marriage for 1906, but in 1907 we regret 
to notice the number rose to 6; solicitors increased from 10 
to II, but clerks fell from 5 to i. It is rather interesting to 
notice the figures in the different classes of occupations, 
although comparison is impossible without knowing the 
numbers who practise each occupation. Farmers fell from 
18 to 12, and mine-owners and managers (a small but 
evidently a happy and virtuous class) from i to o. Manu¬ 
facturers also decreased from 195 to 162. Those engaged 
in navigation and fishing increased a little, from 21 to 24. 
Those engaged in inland transport increased from 25 to 35, 
mainly from the figures for railwaymeii rising from 2 to 13, 
in spite of that for the Post Office falling from 8 to i. 
Trades rose from 317 to 327, and professional men from 
230 to 246. The class most fully represented seems to 
be that of engineers, architects, &c. It would have been 
interesting if a table of the occupations of the co-respon¬ 
dents had been added. 

Although more bankruptcy notices were issued than in 
1906, there were nearly 300 fewer petitions filed and 
receiving orders made. These estimated liabilities were 
nearly 3^100,000 less and the assets about 3^30,000 more. 
108 companies were ordered to be wound up under the 
Companies (Winding Up) Act 1890, a number 7 fewer than 
the previous year. The nominal capital, however, of these 
companies was over £400,000 more, and the amount paid 
up was about £36,000 more; but it is worth noting the 
different proportions allotted to vendors and to the public 
in the companies wound up in the two years. In 1906 
the amount allotted to vendors was £1,463,624, and to the 
public £519,898, while for 1907 the figures are £968,667 
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and £979,002. The difference may perhaps be partially 
accounted for by 1,001 founders’ shares appearing in igo6 
and only 60 in 1907. The gross value of the property ad¬ 
mitted to probate was ^^274,251,000 as against ;f286,89i,ooo 
in 1906. The total values were 3^241,127,000 and ^{*259,760, 
but the total death duties paid were 3(^16,571,000 against 

£i6,S00t000. 

The decrease in proceedings in the County Courts con¬ 
tinued. They seem to have reached their maximum in 
1904 and have declined ever since, and this too in spite 
of the extension of jurisdiction under the Act of 1903, 
which certainly seems to have caused an increase in the 
number of plaints above £$0. The number of plaints 
above £$o and not exceeding £100 has increased, and is 
2,758 against 2,493; but those above 3^100 have diminished 
from 961 to 724. There is a slight diminution in equity 
petitions, etc., a slight increase in actions remitted from 
the High Court, and a more substantial increase of over 
4,000 in other proceedings. The average amount per 
plaint has fallen from £^ : is. to 3^3 : os. lod. The per-cen- 
tage of actions tried with a jury has slightly increased. 
The aggregate amount recovered has diminished a little, 
but costs have increased. The amount of fees roughly 
equals a quarter of the amount recovered, and we have 
heard it more than once alleged that the falling off in 
County Court business is to be attributed to the heavy 
Court fees charged. 

Perhaps the most remarkable feature in the figures 
dealing with the County Courts is the large increase 
in proceedings under the Workmen’s Compensation Acts. 
The number of arbitrations has risen from 2,532 to 3,330, 
and the memoranda registered from 5,171 to no less than 
. 9 » 349 * Under these circumstances it is not surprising the 
compensation has also risen from 3^223,054 to 3^290,760 
lump sums, and from £1,756 to £2,766 weekly payments. 

21 
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It is satisfactory to note that there is a diminution in the 
number of warrants of commitment issued, and that the 
number of debtors imprisoned has fallen from 12,014 
9,325. This is probably the result' of the discussion and 
inquiry there has been on this subject. On looking at the 
business of the individual Courts we still find Birmingham, 
with its estimated population of 749,000, has had more 
than 66,000 plaints entered, 22,700 actions heard, and 709 
debtors imprisoned. Leeds comes next with 34,800 plaints 
to 461,792 inhabitants, and 342 debtors imprisoned. Man¬ 
chester and Liverpool have only about 24,000 and 26,000 
plaints respectively, and 78 and 28 debtors imprisoned. 
It must, how’ever, be borne in mind that these figures are 
partly explained by both Manchester and Liverpool having 
local Courts, besides the County Courts, in which a con¬ 
siderable number of actions for small amounts are brought. 

_ « 

The Mayor’s Court, London, about holds its own, and 

shows a slight increase in business. 

We must conclude our notice of these statistics by re¬ 
ferring our readers to Sir John Macdonell’s able introduc¬ 
tion, and mentioning that the number of jurors summoned 
during 1907 was a little over 75,000, and that the net charge 
of service for the Court of Appeal and the High Court of 
Justice in bankruptcy and companies winding up and in 
County Courts is about £290,000, pretty evenly divided 
between the Superior Courts and the County Courts. 


VI.—CURRENT NOTES ON INTERNATIONAL 

LAW. 


The Balkan Settlement. 


"ITy^OULD it, a year ago, have occurred to anyone in 
^ ^ England to treat of the future of Austria on any 
hypothesis but that of early disruption ? M. Emil Reich tried 
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to instil truer views into the public mind, but his preaching^ 
was regarded as the patriotic perverseness of a wilful para- 
doxist. At this moment does anybody think of Austria as 
on the verge of dissolution ? A more striking change of 
outlook was never seen. In fact, Austria counts, and has 
always counted, for much. She is the depositary of the 
German tradition. Nothing is more notable in Austria to the 
stranger than the thorough Germanism-of the population 
from Troppau to the Tyrol. The long quarrel of Bran¬ 
denburg with Austria was in essence religious. The Catholic 
elector Albert was the dutiful henchman of the Eniperor 
Frederic III. Now that four centuries have passed and the 
ardours of religious conflict have abated, there is nothing to 
keep Prussia and Austria apart. Their common German 
culture irresistibly draws them together. Instead of splitting 
up, the Austrian Empire, deriving inspiration from the Ger¬ 
manic, has awakened to new life, and is at the moment the 
foremost factor in European politics. No doubt the eclipse 
of Russia, due to her dramatic defeat by Japan, is in some 
measure responsible for this. As it provided the Norwegian 
politicians an opportunity of breaking loose from the Union 
with Sweden, so it gave Austria an opportunity of pushing 
her way in the Balkans. It was an opportunity which it 
was necessary to seize at once: for no-one can say what 
may follow from the regeneration of Turkey. A Moham¬ 
medan Lepanto is not beyond the range of calculation in 
the near future, singular as is the present Turkish situation. 
At the same time, the moderation with which Austria acted 
is very remarkable. The English journals have uttered a 
mournful lament on the instability of treaties and the decay 
of national probity which her recent action throws into 
relief: but such threnodies are entirely out of place. 
Austria was the undisputed mistress of Bosnia and Herze¬ 
govina before the annexation : she is no more so now. Less 
so, in practical fact; for the provinces will doubtless receive 
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a constitutional organization as integral portions of the 
Empire. All that has happened is that a shadowy reversion 
residing in the Sultan disappears into the inane—its proper 
home. Bosnia and Herzegovina were taken from Turkey 
by Russia and Europe thirty years ago, and virtually handed 
over to Austria sine die, because Turkey could not be trusted 
with them. If any Power is prejudiced by the indefinite 
and unlimited ocoupation by Austria being turned into a 
definite permanency, it is Turkey, and Turkey alone. And 
she has been paid off. It was universally recognised that 
the Greek Kalends were the only term that could be set 
to the duration of Austrian rule in these districts. The 
Austrian declaration merely says in plain language what 
everyone knew to be the fact. 

The real gravamen of the charge is not the technical, and 
condoned, injury done to Turkey ; but the check placed 
upon Servian and Slav aspirations. These are not legal 
rights. No treaty secured to Servia any pre-emption over 
Bosnia. Any injury that her pretensions have .sustained 
furnishes no ground for solemn dirges on the fate of treaty 
stipulations. “ But the Treaty of Berlin was a joint 
arrangement, entered into by several Powers: two of them 
cannot alter its provisions without the consent of the rest! ” 
So far as the interests of the rest arc directly affected, that 
is true. But there is not in the Treaty of Berlin any sacro¬ 
sanct finality which prevents private bargains from being 
made by the parties in cases which primarily affect them¬ 
selves alone. The provision by which Austria was admitted 
into Bosnia on terms falling short of sovereignty was so 
framed and limited in the interests of Ottoman amour proprey 
and of that alone. If it had been meant to leave open a 
door for Slav aspirations, or if it had been calculated for 
the benefit of Russia, it would have taken a very much 
more definite and certain form than the vaguely sentimental 
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one which it did. The repudiation by Russia in 1870 of the 
Black Sea clauses of the Treaty of Paris stands in a totally 
different category. That was a clear breach of a provision 
avowedly entered into for the benefit of Britain and France. 
No arrangement between Russia and Turkey could alter it. 
But the abolition of a sentimental sovereignty, conceded 
•thirty years ago as a salve to Turkish susceptibilities, con¬ 
cerns no-one but Turkey herself. 

In fact, when once Eastern Roumelia was allowed to sepa¬ 
rate from Turkey and to join Bulgaria, without active oppo¬ 
sition by the Powers, the dubious principle of the sanctity 
of the status quo was practically given up. This was an 
incomparably larger disturbance. Both Turkey and Russia 
urged that it should not be permitted. Lord Salisbury w'as 
foremost in deprecating any interference. It was plainly 
pointed out by the Russian diplomatists that no Power 
would thenceforward be able to consider itself aggrieved 
by the mere fact of the disturbance of the Balkan balance 
as established by treaty. The events of the past winter 
have done no more than justify that position. For all that, 
it would surprise no-one if the persons really injured, i. e.y 
the Turks, should lay up a memorandum of a score to be 
paid off some day against Austria. They have accepted 
much-needed cash, now, in ostensible full discharge of their 
claim. But it is by no means certain that they are satisfied, 
nor that they will not, at a more propitious time, call upon 
the Chancery of nations to open the foreclosure. Indeed, 
the consolidation of a strong and capable Moslem power 
would have grave consequences far beyond the Balkans. 
The Turkish flag still floats as a symbol of the Sultan’s 
overlordship in Egypt. The French occupation of Tunis 
is nominally to continue only until the Mohammedan power 
is able to maintain order there. Persia, not always on the 
best of terms with the Porte, is nevertheless more in 
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sympathy with it than with St. Petersburg or St. James’. 
Arabia is nominally Turkish. The Persian Gulf is partly 
Turkish. At Avlona the Mussulman has a foothold on 
the Adriatic. The substitution of a vigorous for an effete 
power in those localities is fraught with striking possibilities, 
which no-one can afford to disregard. 

The Declaration of London. 

The result of the deliberations of the small and compact 
congress, which met in London during the winter, has been 
to arrive at a far more extensive agreement upon disputed 
points than was the case at the Hague in 1907. Whether 
its conclusions will meet with universal acceptance is an¬ 
other question; but the achievement of unanimity on so 
many points is a striking tribute to the good work accom¬ 
plished. The Earl of Desart, Mr. Hurst, Mr. Fromageot, 
and the rest of the assembly, are to be congratulated on an 
excellent exposition of Prize law, which, if it is by no means 
perfect, is nevertheless drawn up with lucidity and even 
with brilliance. Its reception by the great maritime trading 
pow'ers which do not maintain large navies—Brazil, Argen¬ 
tina, Norway, Sweden, Belgium, Turkey—is now to be 
looked for with considerable interest. For, though Spain 
and Holland in a measure represented at the congress the 
interests of neutral maritime nations, its composition was 
overwhelmingly belligerent. Critics of the Declaration in 
the British Parliament have been much embarrassed by 
the difficulty of making up their minds as to whether they 
were going to attack it as too favourable to belligerents, 
or to neutrals. As professed patriots, they preferred the 
latter course; as opposition tacticians they could not help 
seeing that far better openings were presented by the 
former. The result was a half-hearted and inconclusive 
attack, which was met by a defence which revealed the 
difficulties which would have beset the Government had 
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the Declaration been the object of a more coherent assault. 
Ill fact, it is not difficult to see that it is really neutral 
interests wliich are prejudicially affected by the Declara¬ 
tion. It flatters neutral interests in appearance, while it 
covertly deprives of all substance the protection which 
they ostensibly receive. 

Occasional ” Contraband. 

Apparently a wide protection is accorded to neutral 
merchants by the restriction of “ absolute ” contraband to 
a very narrow class of objects. But with this is coupled 
for the first time the formal recognition of “occasional” 
or “conditional” contraband, comprising almost all pos¬ 
sible cargoes except certain raw materials. Food, clothing, 
fuel, and most kinds of machinery, are relegated to this 
dangerous class. And they may any of them be con¬ 
demned, if they are going to the enemy’s country. True, 
the Declaration says they may not. But it immediately 
adds, that it really does not mean what it says. All that 
it really means (it observes), is that primd facie such cargoes 
will be free. The captor will be at liberty to bring forward 
evidence to show that the goods were really meant for bellig¬ 
erent purposes, and condemnation may thereupon proceed 
if the Prize Court is satisfied. Innocence is “presumed,” 
but the presumption may be rebutted. Further, the ship 
itself may be condemned, if it is carrying a cargo which, 
to the extent of one-half, is so regarded as “ contraband.” 
It is obvious that, as Woolsey long ago pointed out, this 
is tantamount to allowing “ paper blockades.” There is 
little need to go to the expense and embarrassment of a 
blockade, if a single cruiser can capture vessels carrying 
innocent cargo to the enemy, on the condition of furnishing 
some evidence of probable belligerent use. Even if confisca¬ 
tion were not decreed, costs and damages might be refused 
by the Court: and the consequent interruption to neutral 
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trade would be enormous. Theoretically, the clause seems 
fair enough, with its permission to confiscate only when 
belligerent use can be shown to be contemplated. In prac¬ 
tice, the subjection of a nation’s commerce and shipping to 
the investigation of her rivals is fatal. The uncertainty as 
to what sort of evidence will be regarded as sufficient to 
condemn their ships, will be disastrous to neutral merchants. 
The clause is, in short, a doctrinaire clause, drawn up in time 
of peace by persons who have no experience of a great mari¬ 
time war. Besides, the old penalty of “ occasional ” contra¬ 
band carriage was merely pre-emption. It was taken and 
paid for. Is it credible, that now confiscation of ship and 
cargo is proposed ? 


Continuous voyage. 

Neutrals used to be at any rate safe in transit to a neutral 
port. It is naturally no exception to this principle, that they 
might not be safe if they were obviously out of their course 
for it. Again the Declaration is chargeable w'ith irritating 
ambiguity. It lays down in terms that the destination of 
the vessel is conclusive. Then it adds a conversational 
gloss, explaining that it does not mean what it says, and 
that vessels actually on a straight course for a neutral port 
can be condemned if the Court is satisfied that their real 
destination was a hostile one. While one may be in every 
way grateful for the abolition of the wild doctrine of “con¬ 
tinuous voyage ’’ elaborated by ex-governor Chase of Ohio, 
on his sudden elevation to the Chief Justiceship of the 
United States, it is nevertheless obvious that its most ob¬ 
jectionable feature remains, if the Declaration stands in this 
respect as framed. If neutral commerce and neutral ports 
are to be subject to the withering breath of war, through 
permission being accorded to cruisers to stop neutral ships 
on a straight course for neutral ports, on the allegation of a 
probable enemy destination, irreparable injury will be done 
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to neutral interests. Scanty evidence, even if the impartial 
Prize Court does not proceed to condemnation, may yet 
be held to justify the refusal of all indemnification to the 
owners. And it is quite possible that the Prize Court— 
whose tendencies and composition are unknown quantities 
—might imitate the vagaries of Chase, and infer from the 
character of the cargo, or the antecedents of the consignees, 
that the destination was not what it purported to be. Sup¬ 
pose a steamer coming up the English Channel with railway 
sleepers for Hull. It is known that at Kiel there is a pressing 
need of railw^ay plant. Is it probable that a State at war 
with Germany would hesitate to seize the vessel, under the 
new rule, and trust to the leniency of the international 
Court ? 


Destruction of Neutral Prizes. 

It is really remarkable that there does not appear to 
be any record, in any naval war, of neutral ships being de¬ 
stroyed on the high seas. The more may it be regretted 
that a right to destroy such ships as the belligerent cares 
to pay for, should now have been admitted. The per¬ 
mission rests on an implied assumption that a cash pay¬ 
ment is, as Lord Bowen said “ costs ” were, a panacea 
for everything. On the contrary, the violent sinking of 
a merchant vessel, with the incalculable hardships incurred 
by her people, is not a thing to be measured in damages. 
There is the loss of personal effects: things which have a 
sentimental, a speculative, or a special value (such as 
papers, manuscripts, pictures, dogs, documents), and for 
the loss of which no Court will give damages satisfactory 
to the owner. There is the danger of injury to health, 
especially in the case of passengers; and it may be im¬ 
possible to prove it in a convincing way. There is the 
impossibility, for private persons, of pursuing their claims 
adequately, and of presenting them forcibly, before foreign 
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and strange tribunals. It is greatly to be deprecated that 
it should be permitted to a belligerent, on any pretext, to 
assume a jurisdiction over a stranger on the high seas, to 
the extent of working such irreparable damage. Double 
damages would hardly be a satisfaction. The severely 
limited damages of strict legality are in no sense such. 

• Neutral Insecurity. 

Never before have nations generally submitted to the 
doctrine that innocent goods may be contraband. Never 
before have they seen cruisers destroying their ships at sea, 
on the terms of paying for them. Never before have nations 
admitted that their commerce with neutral ports can be 
interrupted. Never before have they allowed their ships to 
be captured for conveyance of “ conditional ” contraband. 
It may be asked, what could be done, in view of the Russian 
views maintained in the recent war. Such a question implies 
that any extravagant claim must necessarily be admitted in 
whole or i)art. The Russian pretension to exercise authority 
over neutrals on the high seas was unsupported by a vestige 
of historical foundation. The United States’ doctrine of 
apparent destination had been assailed by almost every 
British writer and by many Continental ones. The confis¬ 
cation, without payment, of innocent cargo as “occasional” 
contraband, is an absolute novelty. It seems to us to 
establish the worst possible precedent, to admit that all the 
strange doctrines which may be put forward are sound, and 
only require to be appropriately regulated. It is an elegant 
mode of surrender for the present and an evil augury for 
the future. 

Text and Comment. 

The somewhat unusual course has been adopted, in thfs 
Declaration, of accompanying the instrument with an ex¬ 
panded official comment, the precise authority of which it is 
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difficult to determine. We are told that the Continental 
practice would be to regard such an e.xposition as equally 
authoritative with the principal instrument. In that case, 
it is hard for persons accustomed to English ways to appre¬ 
ciate the reason for not definitely incorporating its provisions 
with it. If, on the other hand, the language of the comment, 
though entitled to equal respect with the Declaration, is 
subject to a greater laxity of interpretation, it is easy to see 
that a very disturbing element is introduced into the study 
of the subject. Instead of a clear-cut rule, we are presented 
with a rule qualified by a conversational explanation, the 
precise meaning of which may be the occasion of endless 
disputes. Then, besides tlie disc and the shadow thus 
created, there is the penumbra of the British delegates’ 
report: which is clearly not a binding statement, but which, 
as obviously, will be founded upon as a guide to interpreta¬ 
tion in cases of difficulty. We have referred to various cases 

i/ 

in which the gloss puts an entirely different complexion on 
the text. 


Costs and Damages. 

Every practising lawyer is familiar with the transcendent 
importance of costs. It is not so important that justice 
should be ideal, as that it should be cheap. A litigant may 
win his case, but he may find his verdict swallowed up by 
costs. A claim good in law, but dubious in morals, may 
be rendered nugatory by the certainty that the plaintiff 
W'ould be deprived of costs. That is why it is so exceed¬ 
ingly important that in prize cases, where the ascertainment 
of facts must always be most difficult and expensive, on 
account of the distance of the tribunal and the differences 
of language and ideas, only the plainest and simplest cir¬ 
cumstances should be capable of grounding condemnation. 
The ship must be condemned “ out of her own mouth,” as 
the old civilians expressed it. It must be a plain and obvious 
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case. To enter on a careful balancinjj of conflicting state¬ 
ments, after the fashion of a municipal tribunal, is foreign 
to the nature of a Prize Court. The costs and expenses of 
establishing innocence in each case would be such that a 
very serious hardship would be imposed upon neutral ship¬ 
ping by the mere liability to an investigation on the ordinary 
lines of a Common law trial. That is the reason of the 
apparent narrowness of the old rules empowering con¬ 
demnation. It might be theoretically proper that ships 
and cargo should be liable to confiscation in many other 
events. But, as practical men, the old lawyers remembered 
the governing question of costs. It j)rofited a merchant 
little to have his venture back, if he had to spend a fortune 
in defending it. 

The novel doctrine of our day, untested by war, abandons 
that idea. It takes a high, doctrinaire ground, divorced 
from mundane considerations. It takes no account of 
difficulties of proof, and assumes that all questions of fact 
arc equally capable of being solved by any impartial tribunal. 
The expense is, in the eyes of its advocates, a secondary 
matter. A vessel which has been carrying the most inno¬ 
cent cargo, may be captured for having a little contraband 
amongst it. This contraband may be mere “ conditional ” 
contraband—corn or flour, or wire or buttons—which the 
Court, in its wisdom, thinks were intended for belligerent 
use. The ship must be eventually released ; but, by Art. 41, 
the Court has no option but to force it to pa}’ all the captor's 
costs. Under the old law of pre-emption, the ship would 
even have received freight from the captors in such circum¬ 
stances : so that a revolutionary change is here effected. 

Nationality of the Flag*. 

A very simple and sensible course has been taken by the 
framers of the Declaration, in providing that the nationality 
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of a ship shall be determined by the flag which she is en¬ 
titled to fly. If a nation chooses to adopt a vessel into its 
service, and so far to be responsible for its conduct, it is 
plainly unnecessary to probe the matter further — apart 
from fraudulent transfers. Yet this apparently conclusive 
principle has not always been recognised. The school of 
writers for whom the connection of a ship with a particular 
State is a mere matter of the ownership'of the plates and 
rivets, have declined to see in the ship’s certificate any dero¬ 
gation from the eminent rights of the country of which the 
owner is a subject. They were inclined to refuse to recognize 
the right which such States as Colombia claim, of matri¬ 
culating the property of a foreign owner into the national 
marine. There can be no further question of the matter in 
future (Art. 57). The question of fraudulent transfer on the 
eve of hostilities, or during their progress, is naturally a 
different affair, to be regulated by independent principles. 

Hamlyn Talisker Distillery. 

In Johannesburg v. Stewart & Co. ([1909], i Sc. L. T. 180) 
Lord Mackenzie furnishes another instance of a somewhat 
exaggerated regard for Ilamlyn v. Talisker Distillery. It will 
be remembered that, in the latter case, it was held by the 
House of Lords that in a contract involving both Scottish 
and English elements, the conclusion to be drawn was that 
(looking particularly to an arbitration clause fixing a London 
arbitration) English law was intended to apply. An arbitra¬ 
tion clause was therefore held good which by Scottish law 
would have been bad. This was somewhat of a pctiiio 
principii. It is plainly impossible to argue as a general 
rule, that because the parties have agreed to a provision 
which would be bad by the law’ of A., they must therefore 
have intended to contract according to the law of B. 
Still less is it possible always to argue that they can escape 
the law properly applicable to their contract, by choosing one 
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which enables them to do what the proper law would not. 
However, in the Hamlyn Case, the choice between Scottish and 
English law was so fairly balanced that the decision was pro¬ 
bably right on the facts. In Robertson v. Brandes, Schbnwald 
& Co. (8 Fraser, 815: cf. L. M. & R., Aug. 1907), the Court, 
ostensibly founding on Hamlyn, went much further. To a 
contract which contained only Scottish and Belgian sub¬ 
stantial elements,-they applied English law, merely because 
of a clause providing for a London arbitration. In the 
Johannesburg Case, the same result was arrived at. The con¬ 
tract was for the execution of works by a Scotch firm in the 
Transvaal. It was, however, in English form, was executed 
in England, and provided for an arbitration under the English 
procedure. The parties had further provided that their con¬ 
tract should be “ an English contract, determinable in the 
English Courts.” Lord Mackenzie held that this did not 
exclude the Scottish Court’s jurisdiction: and, considering 
the domicile of defenders, he did not think that the fornm 
was non conveniens. But on the authority of Hamlyn and 
Robertson, he held that the English law applied: and he 
sisted the action to enable arbitration proceedings, if com¬ 
petent, to be taken in England. 

As in Robertson, therefore, the neat point was raised, 
whether parties, at their own hand, can adopt for the 
construction and governance of their contract, the law of 
any third country they please, and so evade the provisions 
of their own law. Hamlyn did not decide anything so ex¬ 
treme. At the same time, the Johannesburg Case is capable 
of being supported as an instance of locus regit actum. The 
contract was executed in England. 

The Laws of War. 

We are glad to receive from Professor Holland an em¬ 
phatic assurance that, in his valuable book The Laws of War 
on Land, reviewed in our February number, p. 241, there 
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is nothing to suggest any doubt as to the duty of giving 
quarter. At page 43, he observes:—“It is especially pro- 

“ hibited—.(c) To wound or kill an enemy who, 

“ having laid down his arms, or having no longer means of 
“ defence, has surrendered at discretion.” He proceeds— 
“ It may be a question up to what moment acts of violence 
“ may be continued without disentitling the doer to be 
“ ultimately admitted to the benefit of quarter under this 
“ clause.” This qualification, he explains,—“ has, of course, 
“ reference only to the question of fact, whether or no a 
“ surrender may be considered as fraudulent if an enemy 
“ has continued to fire under cover of a white flag or other 
“ indication of non-belligerency.” This makes it clear that 
Professor Holland by no means intends to imply that quarter 
may be refused to a soldier who fires up to the last moment 
before surrendering—as at first sight his words suggest. 
Professor Holland also thinks that our reviewer imputed 
to him an approval of the doctrine of von Moltke and the 
writers on Kriegsraison. It was rather upon the absence 
of any strong reprobation of that doctrine that the criticism 
appears to have been based. 

T. B. 

VII.—NOTES ON RECENT CASES (ENGLISH). 

T he rule that in construing a will the Court will not 
permit a clear and unequivocal gift to be altered 
or cut down by subsequent words unless they are equally 
clear and unequivocal, is well illustrated by Hordern v. 
Hordern (L. R. [1909], A. C. 210). There a testator, who 
had two sons and several daughters, by his will gave each 
daughter a fixed charge on his estate, and his wife an 
annuity till death or re-marriage; and directed that the 
residue of his estate should be divided equally between 
his two sons on his youngest child attaining twenty-one. 
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By a codicil ha gave his trustee a discretionary power at 
any time to increase the wife’s annuity and made a gift 
over of the residue to his brother in case jail his children 
died without issue. Clearly, full effect could not be given 
to this provision unless the division of the residue between 
the sons was postponed until the widow died or re-married 
and one of the children died leaving issue. The Court 
held that this construction could not be put upon the 
words—that the provision must be held to apply only to 
the period before the date on which the will directed the 
residue to be distributed, namely, the period before the 
youngest child attained twenty-one. 

Chapman v. Michaehoii, decided by Eve, J. (L. R. [1908], 
2 Ch. 612), has now been affirmed by the Court of Appeal 
(L. R. [1909], I Ch. 239). The question arose out of a 
mortgage void under sect. 2 of the Money-lenders Act 
1900. The trustee of the borrower applied for a declaration 
that the mortgage was void without asking for any other 
relief. The money-lender claimed that the relief sought 
was equitable, and that consequently the maxim “he who 
seeks equity must do equity ” applied, and the plaintiff was 
therefore not entitled to the declaration unless on the terms 
that he returned the money that had been advanced on the 
mortgage. If the relief sought was equitable, there is no 
doubt the money-lender’s contention was correct {Lodge v. 
National Union Investment Co. (L. R. [1907], i Ch. 300). 
And there is equally no doubt that declarations of rights 
were originally granted solely in the Court of Chancery. 
But equity granted them only as ancillary to other relief; 
while by Order XXV, r. 5, the High Court is authorised 
to grant them without granting consequential relief. This 
the Court of Appeal held made the remedy a new one, 
unknown to equity. It is respectfully submitted that it 
would be more correct to say that declarations are now 
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freed from a restriction equity injposed on their issue. If 
that is so, tliey remain equitable remedies still, and there 
is nothing to show that it was intended they should not 
be subject to the ordinary rule as to equitable remedies. 

By sect. 25 (8) of the Judicature Act 1873 the issue of 
interlocutory injunctions was also granted to the High 
Court, and was also relieved from certafn restrictions im¬ 
posed by equit5\ Injunctions are now to issue simply 
where “it shall appear to the Court to be just or convenient 
that such order should be made.” But nevertheless, it has 
been held that this in no way alters the principles on which 
injunctions are to be issued {Day v. Browurigg, L. R., 
10 Ch. D., at p. 307). 

The rule —which by sect. 24 of the Wills Act 1837 
was extended to dcvi.ses—that as respects property com¬ 
prised in a will, the will is to speak from the death of the 
testator, was no doubt intended mainly to avert, what the 
law has always regarded as a calamity, the possibility of 
the partial intestacy of the testator. It may, however, be 
doubted whether in averting this, the rule has not created 
a greater evil by constantly defeating the obvious intention 
of the testator. In order to prevent this, in the case of 
a specific devise, the Court of Appeal had in In re Portal 
and Lamb (L. R., 30 Ch. D. 50), to read “all my land” in 
a certain parish, as referring to about a fourth part of the 
land which the testator at his death owned there. In In re 
Slater (L. R. [1907], i Ch. 665), a bequest of shares was 
altogether defeated because subsequently to the will, through 
the amalgamation of the company with other.s, there was 
nothing to answer the description at the testator’s death, 
though the testator himself had in no way interfered with 
the investment. Strange to say, according to In re Jameson^ 
King v. Winn (L. R. [igo8], 2 Ch. in), if the amalgamation 

22 
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had taken place before the will was made, and the testator 
by his own carelessness had used the same words, the legacy 
would have been perfectly good and the misdescription held 
to be merely falsa demonstratio. And now in In re GtlltnSf 
Inglis V. Gillim (L. R. [1Q09], i Ch. 345), the same rule 
has operated to cut down a legacy to just one-fifth of what 
the testator obviously intended it to be. There the testator 
gave “25 shares’’"in a company to W. The shares were 
then £^o. After the execution of the will they were split up 
into ;^io shares. Held that the legatee was entitled only to 
twenty-five 3^10 shares. 

When does a covenant in a lease “ touch or concern the 
thing demised ” so as to make it run with the land ? Can a 
covenant not to do something on land not demised touch and 
concern the land demised ? Primd facie one would say. No. 
But this is not the answer of the law. If such a covenant 
affects the land demised “ as regards mode of occupation 
or is such as per se, and not merely from collateral circum¬ 
stances, affects the value of the land,” it touches and con¬ 
cerns the land (per Bayley, J., in Coiif^leton Corporation v. 
Pattison, to East 130, at p. 135). So accordingly, a covenant 
by a lessor not to build on land adjoining the land demised 
beyond the fixed building line, directly affects the value of 
the land demised, and so can be enforced by an action for 
damages at Common law, not merely by the original lessee 
but by his assignee {Ricketts v. Enfield Churchwardens^ L. R. 
[1909], 1 Ch. 544). But note that this does not mean that 
the burden of the covenant runs with the adjoining land and 
so gives the lessee an action against the assignee of it. For 
example, a covenant may run with the land on a grant in fee 
simple; but the burden of it cannot at law run with regard 
to the land retained b}^ the grantor. That is the reason wh}' 
equity was forced to invent the doctrine of Tulk v. Moxhay 
(2 Ph. 774). _ 
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The following points are worth noting: In family settle¬ 
ments “eldest son” means “eldest son” at the time the 
portions are paid to the younger sons {In re StawdVs Trusts, 
L. R. [1909], I Ch. 534). A contract of sale with a con¬ 
dition that the purchase-money or a portion of it will be 
retained on a mortgage of the purchased land is not a 
contract for a loan so as not to be specifically enforceable 
{Starkey v. Barton, L. R. [1909], i Ch.*284). Investment 
of trust money on the security of unfinished houses is not 
necessarily of such a speculative character as to amount ipso 
facto to a breach of trust {Shaw v. Cates, L. R. [1909], i Ch. 
389). The rule in Ryland v. Fletcher (L. R., 3 H. L. 330) 
does not extend to render an owner of land liable for the 
damage done by tlie escape of a dangerous thing brought 
upon it by another person for his own purposes {Whitmore's 
(Edcnhridfre), Limited v. Stanford, L. R. [1909], i Ch. 427). 

J. A. S. 


In Flurcan v. Thornhill ([1775], 2 W. Bl. 1078), De Grey, 
C.J., said, “ Upon a contract for a purchase, if the title 
proves bad and the vendor is, without fraud, incapable of 
making a good one, I do not think that the purchaser can be 
entitled to any damages for the fancied goodness of the bar¬ 
gain which he supposes he has lost.” But this was not very 
decisive upon what was a very important question. And in 
Bain v. Fothergill (L. R. [1874J, 7 H. L. 158), Lord Chelmsford 
proposed the question in a somewhat more precise form for 
the consideration of the judges. The decision finally come 
to was, that in such circumstances a proposing purchaser 
of real estate was not entitled to recover compensation in 
damages for the loss of his bargain. This principle was 
applied in Morgan v. Russell & Sons (L. R. [1909], i Q. B. 
357), where the plaintiff, the respondent here, the lessee of 
land on which a quantity of slag had been deposited many 
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years before, contracted to let the defendants remove and 
retain the slag; but was prevented by the lessor from com¬ 
pleting his bargain on the ground, which the County Court 
judge from whom this was an appeal supported, that the 
slag had become part of the soil. This finding of fact was, 
of course, binding on the Divisional Court, who held that 
notwithstanding that “ goods ” by sect. 62 (i) of the Sale 
of Goods Act 1893,*include “things attached to or forming 
part of the land which are agreed to be severed under the 
contract of sale,’’ the present contract was one for the sale 
of land, and that therefore the respondent was not liable for 
damages under sect. 51 (i) of the Act, or under Bain v. 
Fothergill, as it was defect of title which prevented com¬ 
pletion of the contract. 

According to Premier Industrial Bank Limited v. Carlton 
Manufacturing Company and Crabtree Limited (L. R. [1909], 

I K. B. 106), bills of exchange accepted or indorsed on 
behalf of a company formed under the Joint Stock Acts, 
are exceptions to the principle stated in County of Gloucester 
Bank V. Rudry Merthyr Steam and House Coal Colliery Com¬ 
pany (L. R. [1895], I Ch. 629), and in Biggerstaff v. 
RowatCs Wharf Limited (L. R. [i8g6], 2 Ch. 93), to the 
effect that when a company has power under its Acts or 
Articles to execute by its directors certain securities in a 
certain form, a person who takes such securities which fulfil 
the conditions set out in the company’s public documents 
is protected in assuming that the directors have properly 
exercised the power. The decision does not excise from 
the principle any other securities than bills of exchange; 
but sect. 47 of the Companies Act 1862 says that a bill 
is to be deemed to have been properly accepted if accepted 
in the name of the company by any person acting under 
the authority of the company. In this case by the articles 
of association of one of the defendant companies, it would 
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have been possible for a single director to have authority to 
accept bills on its behalf, but the board by a minute, which 
of course was beyond the knowledge of anyone outside the 
company, required the countersignature of the secretary. 
The bill in dispute, which was in fraud of the company, was 
not so countersigned, and the company were by the .decision 
relieved from liability. The decision may be sound, but it 
will cause some delays in commercial transactions. 


Hertfordshire County Council v. Great Eastern Railway 
(L. R. [lyoy], I K. B. 368) is a very satisfactory decision, 
that where a railway, authorised to cross a high road on 
the level, lays its rails somewhat higher than the level, it is 
bound by Common law, unless exempted by its special Act, 
to maintain inclined planes on the road on both sides of the 
crossing._ 

By the Inebriates Act 1868, s. i, an habitual drunkard 
who under the influence of drink commits an offence punish¬ 
able by imprisonment or penal servitude may on conviction 
be ordered, in addition to or in substitiitioii for any other 
sentence, to be detained in an inebriate reformatory for 
three years. By sect. 2, such a person who is guilty of 
disorderly behaviour on a highway, and who in addition 
has been summarily convicted of the like offence within the 
preceding twelve months, may be ordered the like detention. 
In Rex V. Briggs (L. R. [1909], i K. B. 381) the prisoner, 
who had come within the provisions of sect. 2, was sentenced 
to imprisonment with hard labour for the final offence, and 
to detention for three years as well. But the Court of 
Criminal Appeal held that as the terms of the first section 
“in addition to or in substitution for any other sentence” 
are not included in the second section, he w'as wrongly 
sentenced to hard labour. But as he had performed the 
labour and gone into safe retreat long before the appeal 
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was heard, it is to be hoped that he may find full consola¬ 
tion in the regretful sympathy and the counsel of resignation 
of the Lord Chief Justice, “We cannot restore to him any¬ 
thing which he has lost by having to do hard labour; but, 
at any rate, if he has suffered he must bear that slight 
inconvenience.” 

In Chaseinore v* Turner (L. K. [1875], 10 Q. B. 500) 
Coleridge, C. J., who differed from his colleagues, said, 
“ This case is an instance of the truth of what Alderson, B., 
said in Hart v. Prenderfrast (14 M. ik W.), that different 
minds come to different conclusions of fact in the same 
document.” The truth is further illustrated in Cooper v. 
Kendall (L. R. [1909], i K. B. 405), in which the Court 
of Appeal, largely on the strength of Chasemore v. Turner, 
reversed the decision of Darling, J., which was founded 
entirely on the same case. A question of what form of 
acknowledgment will create a new cause of action on a 
statute-barred debt—as the question was here—is of course 
particularly open to individual construction, if the acknow¬ 
ledgment is modified by the expression of hopes more or 
less like conditions. Buckley, L. J., says the acknowledg¬ 
ment must be “one from which the law infers a promise.” 
This no doubt is conclusive when the acknowledgment is 
absolute and unconditional. But when it is not, the dictum 
might be once more safely stated, as when the majority of 
the Court infer a promise. 

“The diversity in the views expressed in the judgments” 
in Moore v. Manchester Liners Limited (L. R. [1909], i K. B. 
417), and the cases cited therein, has led Moulton, L. J., to 
hope that an opportunity may be given for review by a 
higher authority. But the weight of authority at present 
does not support the view which the Lord Justice himsel 
takes, that an accident, happening to a sailor whilst using 
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the appliance provided for getting on board on his return, 
after an absence on shore for his own affairs, arises out 
of or in course of his employment as fully as if he had, 
in fact, set foot on the ship itself. And the opinion which 
his lordship seems to hold, that a ladder from a wharf to 
the higher level of the ship’s deck, and so connected as 
to rise and fall without displacement by the tide, is a 
“ perilous means of access,” will perhaps not meet with 
complete acceptance afloat. 

It is very seldom that the House of Lords dismiss an 
appeal with no more than the curt necessary formal words; 
but they have done so in Rcjuge Assurance Co. Limited v. 
Kettlewell, which was noted in our issue of August 1907 
(No. 345, Vol. XXXII, page 483), when the case had been 
before the Divisional Court. The short facts of it are, that 
a woman who had effected an insurance with the appellant 
company wished, from stress of poverty, to terminate it at 
the end of a year, but was induced to continue it for four 
years further by the promise made by two itinerant agents 
of the company that, at the end of that time, she would be 
given an absolute policy without further payment. The 
appellants repudiated the promise of their agents, and the 
respondent sought a remedy in the County Court, the 
learned judge of which ordered the return to her of all 
the premiums she had paid. The assurance company per¬ 
sistently appealed, with the final result thus stated in Weekly 
Notes for 13th March 1909, page 64, and 25 T. L. R. 395: 

“ Lord Loreburn, L.C., moved the dismissal of the appeal 
without a word more, the appeal being manifestly naught.” 
No more eloquent condemnation of the company could be 
expressed. The decision of the learned County Couit judge 
of Louth has thus been supported unanimously by every 
Court in the kingdom to which it could be submitted. 

T. J. D. 
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SCOTCH CASES. 

The largo nutnber of recent Scottish cases depending 
upon the interpretation of “ charitable purpose,” as 
affecting the validity of a testauientary settlement, is 
perhaps due to the inability of the Scottish testator to 
recognise rcstrictio^ns to which, until recently, Scottish 
law was little accustomed. On the otlier band, the severe 
restrictions under the law of England placed upon the 
powers of a testator to delegate to trustees any power 
of choice in the objects of his bounty, have encouraged 
numerous attacks upon the validity of trust settlements 
in Scotland which, as the results have shown, were totally 
uncalled for. Some of these cases we commented on in 
earlier numbers of this volume (ante, pp. 102, 223), and 
to these there must now be added the case of Paterson's 
Irmiees v. Paterson (46 S. L. K. 406). The last-mentioned 
case scarcely differed from that of Hays Trustees v. Daillie 
([igo8], S. C. 1224), already noted {ante, p. 103), in which 
it will be remembered the objects to be benefited were 
such “societies or institutions of a benevolent or charitable 
nature” as the trustees might think proper. In the case of 
Paterson's Trustees, now under notice, the residue of the 
estate was directed to be divided “ among sucli charities or 
benevolent or beneficent institutions ” as the trustees in their 
sole discretion should think proper. The addition of the 
word “ beneficent ” was held to be merely exegetical of the 
earlier words, and therefore, as in the case of Hay's Trustees, 
the suggestion that the will was void from uncertainty was 
negatived. 

A tendency has recently been exhibited to introduce into 
the Scottish law of contract, the English term “ condition 
precedent.” This is rather to be deprecated, for without a 
certain degree of familiarity with the historical development 
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and present associations of the expression in English law, 
its use in Scotland may lead to uncertainty and possibly to 
confusion. It is true that the phrase was employed long 
ago by Professor Bell in his Principles, where in dealing with 
“ postestative, casual, or mixed ” conditions, he incidentally 
says:—“ The conditions may be precedent or subsequent, 
which nearly corresponds with the condition suspensive or 
resolutive” (sect. 50). It is in the nearly" that the chief 
danger lies, for there are subtle distinctions which cannot 
easily be grasped by the ordinary practical lawyer. In the 
case of Wade v. Waldon, decided by the First Division on 
3rd February (46 S. L. R. 359), the expression is frequently 
made use of, but chiefly in citations from English judg¬ 
ments. The case related to a breach of contract by a music- 
hall artiste, which in the opinion of the other contracting 
party justified the total rescission of the contract. The 
Court held that though there was an undoubted breach of 
a stipulation of the contract which would entitle the other 
party to damages, the stipulation referred to was not of 
the essence of the contract, and did not justify the other 
party in declaring the whole contract at an end. The Lord 
President and Lord M‘Laren who gave the leading opinions 
were successful in formulating this judgment without the 
use of the term “condition precedent.” The Lord Presi¬ 
dent (Lord Dunedin), said :—“ It is familiar law and quite 
well settled by decision, that in any contract which contains 
multifarious stipulations there are some which go so to the 
root of the contract that a breach of those stipulations 
entitles the party pleading the breach to declare that the 
contract is at an end. There are others which do not go 
to the root of the contract, but which are part of the con¬ 
tract, and which would give rise, if broken, to an action 
of damages.” To the same effect Lord M‘Laren said:— 

‘ It is not the law, and it would be very unworkable if it 
were the law, that every breach of contract, ho\\ evcr trifling, 
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would entitle the other party to bring the contract to an 
end, and to get out of his bargain. Tlie question always 
is, whether a stipulation which has been broken is of the 
essence of the contract ? ” 

The difficulties arising from the use in Scotland of the 
term “ condition precedent ” are best seen in connection 
w'ith the sale of goods and the adaptation to Scotland of 
the Sale of Good's Act 1H93. Scottish law was familiar 
with conditional contracts and with conditions in contracts 
which by the way are entirely different matters. But it 
knew nothing of conditions precedent as opposed to 
“ warranties *’ in sale. The English condition precedent 
as aj)plicd to sale was generally spoken of simply as a 
“ condition,” and corresponded to the Scottish use of the 
word when applied to sti[)ulations in a constituted contract, 
which were so material as to entitle one of the parties to 
declare a breach by the other to be, in the option of the 
party not in breach, a rescission of the wliole contract. A 
warranty in a contract of sale meant in luigland a stipula¬ 
tion of such a nature as to give rise to a claim for damages 
in the case of a breach, ‘‘but not to a right to reject the 
goods and treat the contract as repudiated.” [See defini¬ 
tion in Sale of Goods Act, s. O2 (i)]. There was nothing 
in the law of Scotland corresponding to such a w'arranty, 
and as it was intended that the Scottish law should be 
preserved, “ w arranly ” was specially defined to be “ a failure 
to perform a material part of the contract,” [sect. 62 (i)]. 
It was further enacted [sect, ii (2)], that in Scotland such 
a failure on the part of the seller entitled the buyer either 
to repudiate the contract or to hold to it and claim damages. 
In other words, a warranty affecting the contract of sale in 
Scotland, and relating to a material part of the contract, has 
the combined effect of an English condition precedent and 
of an English warranty. 
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The case of Midland Discount Company Limited v. Macdonald 
(46 S. L. R. 331) was one of a loan by a money-lender to a 
small farmer which was said to be “ harsh and unconscion¬ 
able” in the sense of the Money Lenders Act 1900. The 
amount lent was ;^5o, in respect of which the borrow'er 
signed a bill for ^^65, payable in four months. The farmer 
had responded to an advertisement of the pursuers, and an 
agent of the pursuers had visited him and* had examined his 
farm, but had not asked for any security beyond the bill. 
The sheriff-substitute at Perth, before whom the case came 
in the first instance, found it not proved that any undue 
pressure had been put upon the borrower; but he thought 
the rate of interest too high, and reduced it by about one- 
half. The sheriff of Perth, on appeal, recalled and found 
the rate not so excessive as to justify the Court in over¬ 
turning the contract. The I'irst Division, on further appeal, 
upheld the contract, and agreed with the sheriff that, con¬ 
sidering the risk and the absence of security, the terms were 
not more onerous than a prudent money-lender ought, as a 
matter of business, to have required. It was argued for the 
money-lender in the apjieal that it was misleading to trans¬ 
late the rate charged into a rate per cent, per annum, for 
the rate charged was not strictly interest, but interest plus 
insurance. The lender was entitled to a bonus or premium 
to cover the risk run. In giving judgment, Lord M‘Laren 
said:—“It may be that £15 was in excess of the sum re¬ 
quired to cover interest and risk; but of this it is very 
difficult to judge. I think it is a fallacy to consider the 
question as one of per-centage. This was a small trans¬ 
action, and I can understand that the money-lender’s 
position might be that he would not enter into any trans¬ 
action, great or small, for a profit of less than £1$. 

In Scotland v. Scotland (46 S. L. R. 335) we have an 
illustration of an anomaly in the Scotti.sh law of evidence 
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which was first distinctly established by the case of Haldane 
V. Speirs ([1872], to ]\r. 537). In the case now under notice 
a loan of £100 was alleged to have been given by a sister to 
her brother thirteen years before the raising of the action, in 
exchange for which advance it was stated that an I O U had 
been granted at the time, but had since been lost. By the 
law of Scotland the contract of loan can only be established 
by the peculiar iTiode of proof called “writ or oath,” the 
meaning of which is that a w'riting (not necessarily formal) 
must be adduced from which at least an inference can be 
drawn that the money w^as given in loan and w'as not 
donated or paid in discharge of a ])reviously existing debt. 
Failing this, the pursuer’s only recourse is to trust to the 
defender’s admission of loan under a judicial oath of refer¬ 
ence. In the case under notice, the passing of the money 
from sister to brother at the date of the alleged loan was 
established by the production of an endorstid cheque for 
the amount; but following Haldauc v. Speirs (cii. sup.), the 
Court held this insufficient to permit of parole evidence 
being led to establish the footing upon which the money 
was* given. The real anomaly consists in the fact that the 
production of a receipt for the money, signed by the alleged 
borrower, will throw upon the granter of the receipt the 
burden of proving that it was not a loan, while on the other 
hand the signature of the alleged borrower on the back of a 
cheque will not have this effect, although as proof of receipt 
it is equally effectual. Both in Haldane v. Speirs and in the 
case under notice, the judges recognised the inconsistency, 
but they felt themselves powerless to remedy it. 

R. B. 


IRISH CASES. 

Now-a-days a great many people get their furniture on the 
hire-purchase system ; but hardly so many that one should 
be bound to presume the furniture in any given house to be 
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hired until the contraiy is shown. Tliis bold presumption 
comes very near what the appellants wished the Court to 
adopt in In re Waugh ([1908], 3 Ir. R. 612). A doctor had 
become bankrupt; some of the furniture in his house at the 
time of adjudication was there on a hire-purchase agreement 
with some instalments unpaid ; was that furniture within 
the “ order and disposition ” clause ? A number of affi¬ 
davits set up an alleged notorious custom in the city of 
Belfast for the supply of furniture on the hiring system, and 
alleged that by reason of such custom no one would give 
credit either to a trader or householder merely on the 
ground of his having a well-furnished house. The Court, 
however, declined to extend the modifications which previous 
cases have introduced into the law of reputed ownership so 
far as to cover the present case. Those modifications were 
classified b}' the Lord Chancellor as applying to (a) par¬ 
ticular classes of persons, (b) particular classes of goods, 
(c) goods specially entrusted. The first class is illustrated 
by hotel-keepers and the second by gas engines. But there 
seems no reason for extending the modification so as to 
affect the chairs and tables in a doctor’s house. 

It is an admitted principle that the Court will not allow 
its proceedings to be made an instrument c)f fraud or 
oppression; the maxim fraus omnia vitiat applies to a 
judgment, wrongfully obtained, as it does to other “ acts 
in the law.” But it is also a principle that fraud is not 
to be presumed, and must be clearly proved. A difficulty 
in coming to a working compromise between these two 
principles is illustrated by Nixon v. Lowndes ([1909], 

2 Ir. R. i). The plaintiff in the action had obtained a 
judgment by default against the defendant in August 1908, 
and registered it as a judgment-mortgage against the de¬ 
fendant’s lands; he was a brother-in-law of the defendant, 
his claim was for wages, and there were circumstances of 
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Strong suspicion, pointing to the conclusion that claim and 
judgment were collusively intended to defeat the defendant’s 
creditors. F. was one of those creditors, who had obtained 
a judgment against the defendant in October 1908, which 
he found practically worthless, by reason of the plaintiffs 
prior judgment. He now applied that the plaintiff’s judg¬ 
ment should be set aside, grounding his application on 
Ord. XXVII, rule'17 (which corresponds to rule 15 of the 
English Order). This is the general rule as to setting 
aside default-judgments, and the Court held that it was 
not applicable to the present state of facts. They held, 
however, that their inherent jurisdiction would enable 
them to set asifle, on the grounds of “ abuse of process,” 
any judgment proved to be collusive and fraudulent as 
against creditors. In the present case, however, they were 
unable to say that the evidence, given by affidavits for 
the purpose of the motion, conclusivdy established such 
collusion and fraud, though it certainly did reasonably 
suggest them. The Court therefore took the course of 
directing an issue to tr}’ the question of fraud. The nearest 
applicable authority seems to be a comparatively old case 
of Harrod v. Benton (8 B. & C. 217). 

A decision of some importance on “ choice of fornni ” is 
Limerick Corporation v. Crompton Ltd. ([1909], 2 Ir. R. 120). 

a contract, made in Ireland, the defendants had agreed 
to supply certain electric plant to the plaintiffs; the work 
was to be done in Ireland, and the alleged breach had of 
course occuired in Ireland. The plaintiffs brought an action 
for damages for the alleged breach in the Irish Courts. The 
defendants moved to stay this action, under a clause in the 
contract which provided that the contract should “ in all 
respects be construed and operate as an English contract 
and in conformity with English law.” But for this clause, 
the action would clearly have been within the competence 
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of the Irish Courts, under the general rules as to service 
out of the jurisdiction ; and the only question therefore was, 
whether the description of the contract as “an English 
contract ” ousted this jurisdiction. To this question the 
Divisional Court gave an affirmative answer. The effect 
of the stipulation was, that the contract must be treated 
as a contract made in England ; it was an agreement by 
the parties to refer all questions arising under the contract 
to an English tribunal, and the action must therefore be 
stayed. Spurrier v. La Cloche (L. R. [1902], A. C. 450), 
was referred to upon the meaning of “ English contract ”; 
in that case the contrast was between “ English “ and 
“foreign,” in the ordinary use of the words; but one has 
to remember that, for many purposes of Private Inter¬ 
national law, the Courts of each of the Three Kingdoms 
are in relation to one another “ foreign ” Courts. 

Cases on pleading grow more and more rare, and when 
one of them does emerge into the Reports it must be 
noted, in respectful admiration for the devotion to prin¬ 
ciple of the junior counsel who arc its authors. Toppin v. 
Belfast Corporation ([1909], 2 Ir. R. 181), is however rather 
more than a mere pleading-motion; it settles a question of 
practice whereon the authorities conflicted, namely, Must 
particulars be given of a mere plea of contributory negli¬ 
gence? To an action for damages for personal injuries 
caused by negligence the defendant pleaded first, inevitable 
accident, and second, contributory negligence. The plaintiff 
applied that particulars should be ordered of both these pleas, 
and the Divisional Court granted his application. There¬ 
upon, the defendant gave particulars as to the “inevitable 
accident,” but .appealed as regards the contributory negli¬ 
gence ; the Court of Appeal decided that particulars of 
this latter plea should generally not be ordered—not unless 
the applicant can make out a special case for them. And 
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wliat is “ a special case ” ? Fitzgibbon, L.J., gives to this 
vague expression a rather vague definition: “a case in which 
• the paVty can Satisfy tlic Court that he is likely to be taken 
by,surprise by some accusation or evidence which may be 
brought against him, and which he cannot be prepared to 
meet unless told of it beforehand.” The task of the party 
setting out to satisfy the Court in this way seems likely 
to be a difficult one; he is apparently to guess at some 
“accusation” underlying the plea of contributory negligence, 
and then to show that he will be surprised if such accusation 
is made. In general, therefore, we may take it as decided 
that particulars need not be given. 


J. S. F. 
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[short notices do not preclude reviews at CRKA‘1:£R 

LENGTH IN SUBSEQUENT ISSUES.] 

The Laws of England. Vols. Ill and IV, By the Earl of 
Hatsbury and other lawyers. London • Butterworth Co. 1908. 

More rapid progress has been made of late in the production of 
this great woik, and that WTthout any lowering of the high standard 
to which the tw'o earlier volumes attained. Most of the contributors 
are acknowledged authoiities on the subjects on which they treat, 
and we are sure much of the success must be due to the labours of 
the Managing Editor, Mr. Willes Chitty, and his assistants. Vol. Ill 
states the law as at August ist T908. The titles are Bills of Sale; 
Bonds, Boundaries, Pences and Parly walls, Building Contracts; 
Engineers and Architects, Building Societies; Burial and Cremation. 
Nobody more competent to treat Bills of Sales could have been 
found than Mr. II. Reed, K.C., and the subject is thoroughly 
treated in the 70 pages devoted to it. Bonds is i ontributed by Sir 
Edw'ard Carson, K.C, M. I*., and Mt. Bow stead. Mr. C. Hunt 
and Mr. I. ' 1 '. 'J'horpe give adequate consideration to Boundaries, 
Fences, ^:c., in a little over 40 pages. The two most important and 
substantial aitides are those on Building Contiatts; Engineers and 
Architects , and Burial and Cremation. Mr. Hudson has applied his 
w'ide Knowledge and e\pciience to the formei, with the assistance of 
Mr. H. I., Ormsbuiy; and who knows more about the latter subject 
than Mr. J. Brooke Little ? Both these titles are, as might be ex¬ 
pected, of considerable length. Building Contiacts, &c., taking up 
over 160 pages, and Burial and Cremation over 170. The part 
dealing with Cremation necessarily consists mainly of the Cremation 
Act 1902, and Regulations, as w'e do not think there have yet been 
cases on the Act. It is curicjus to note that it is undecided whether 
the I.icence of the Secretary of State is necessary to legalise disinter¬ 
ment under a Coroner’s order. Sir Edward Brabrook, with whom 
Mr. D. I). Reid has collaborated, gives the weight of his great autho¬ 
rity to the title of P'riendly Societies. Vol. IV states the law as at 
December 1st 1908. It speaks well for the revision of the work as 
it went through the press that the law should be brought up to so 
recent a date. The titles are Carriers; Charities; Choses in Action; 

23 
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Clubs; Commons and Rights of Common. Mr. Macnamara, as 
might be expected, deals with his own subject Carriers—with all 
the skill bought of long familiarity. Mr. C. Hunt, who contributes 
the important heading “Charities,” has had the advantage of ob¬ 
taining its revision by Mr. C. A. Cook, the chief Charity Commis¬ 
sioner; while Mr. Ci. Pemberton Leach deals with Commons, &c., 
single-handed. 3'wo of these subjects are very fully treated, Charities 
covering 256 pages, while Commons occupies 173. The two shortest 
titles—Choses in Action, and Clubs—are by Mr. W. D. Rawlins, K..C., 
with Mr. W.E. Warren, and Sir ICdward Carson, K..C.,with Mr. William 
Rowstead respectively. 'I'he system is eonlinued in each of these two 
volumes of numbering the paragraphs consecutively through each 
volume, which much facilitates reference. It has now taken four 
large volumes to get as far as the end of Commons, so some idea can 
be formed as to the number of volumes recpiired to complete the 
whole work, and the time it is likely to occupy. It rather looks as 
if it would exceed the 20 volumes originally estimated. Everyone 
will wish the noble and learned Editor health and strength to see 
it through. 

The Ma}:[isirate's General Practice. Ry C. M. Atkinson, M.A., 
LT..M. J.,ondon : Stevens & Sons. 1909. 

If we remember aright Mr. Atkinson was Author of a work called 
The Magistrate's Annual Practice^ which, started in 1895, was con¬ 
tinued till 1900. It was a very useful work, but seems to have been 
di.scontinued then, and now re-appears under a slightly changed title, 
and will not be, we presume, an annual work. It is connected with 
the previous work by being referred to in the Preface as the .sixth 
edition. A great deal must have been done to bring it up to date 
when so many important statutes have been passed, and so many 
cases decided since the issue of the last edition. We are told that 
four or five hundred decisions of the High Court “ have served to 
enrich, modify, or over-rule the Case law which then obtained.” A 
large amount of the work must have been re written in order to 
include the provisions of the two last Licensing Acts and the very 
recent Children Act of 1908; and entirely new titles have been 
introduced for “ Motor Cars,” “ Musical Copyright,” etc. Another 
important addition is the introduction of the provisions relating 
to Eactories and Workshops, which were not included in former 
editions. I'he work seems to us to have been thoroughly well done, 
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and forms a substantial though not unduly bulky book, the text and 
Index containing some 1,200 pages. The title of greatest length is 
that of “ Intoxicating Liquor I^ws,” which takes about 60 pages. 
Not the least useful part is the Appendix, which contains 350 pages 
of statutes, forms, etc. For anyone who wants a rather less bulky 
volume than Stone, this work is to be highly recommended. 

7 'he Yearly County Court Practice, jgog. 2 vois. My His 
Honour Judge Woodfaj.l and 1 C. H. Tindaf. Atkinson. London : 
Mutterworth & Co. 

'I'his is one of the scries of \"early Legal Practices and has been 
issued rather later than usual in order to include the Companies 
(Consolidation) Act 1908, Workmen’s Compensation Rules 190S 
(Scries 2), and further New County Court Rules. Moth County 
Court Rules and Forms and ^^’^orkmen’s Compensation Rules and 
Forms were issued in March and October, and some changes in 
procedure have had in eonseiiuence to be incorporated, and the 
notes on that very important chapter dealing with workmen’s com¬ 
pensation have been revised. We don’t think any very important 
decisions have been given in the past year dealing with the subjects 
treated on in this work, but a considerable number of cases have 
had to be considered and referred to in order to bring it up to its 
high standard. 'I'he only important Acts of Parliament which have 
been added to the second volume, which deals with Acts conferring 
special jurisdiction in the County Courts, are the Agricultural Hold¬ 
ings Act 1908 and the Companies (Consolidation) Act 1908. 

Selected S/>eeclies. By Sir linwARD Ci.arke, K.C. London : 
Smith, Elder & Co. 1908. 

Sir Edward Clarke is one of those few prominent advocates who 
have also attained considerable success in the House of Commons. 
'J'he present volume of his speeches contains more speeches on 
political and social questions than forensic. The reason for this 
is not far to seek. There are not many forensic speeches that can 
be thoroughly appreciated without a greater knowledge of the 
evidence than can conveniently be imparted in an introduction or 
notes, and also, as Sir Edward Clarke observes in his Preface, may 
“contain comment and criticism which it was justifiable to utter, 
but would be ungenerous to reproduce.” The forensic speeches are 
five in number. Three of them must be well in the memory of all 
who have studied the reports of famous criminal trials, although the 



356 


REVIEWS. 


earliest of them was delivered in 1877 in what is called the Penge 
CasCy although the Author was unsuccessful in securing the acquittal 
of his client, Patrick Staunton, under the somewhat peculiar cir¬ 
cumstances of the trial, yet his sentence was commuted, and his 
conduct of the case considerably increased Mr. Clarke’s reputation. 
In fact, he infers that the result of that case and the Detective CasCy 
in which he got his client off, was that his income suddenly rose 
from ;;^3,ooo a-ycar to ;i^5,ooo, “and continued its progress from 
that higher level.” ' Of the other hvo speeches we have always 
considered his defence of Adelaide Bartlett his most masterly 
performance, and there is the high authority of the late I.ord 
Russell of Killowcn that Sir F.dward Clarke’s speech in the case 
of Alicard v. Skinner was the best he had ever heard him make. 
Probably the greatest tribute to his prowess as a political speaker is 
the fact that he was selected by Mr. Balfour to follow Mr. (Gladstone’s 
speech in bringing in the Second Home Rule Bill in 1893. The 
speeches are all worth reading, and some of them are very much 
in point on the political questions of the present day; notably, the 
Home Rule speeche.s, that on the Church in Wales, the Liquor 
'Prafific, and perhaps Tariff Reform. Few politicians will agree with 
all his speeches, as his political course has been a remarkably inde¬ 
pendent one; but all will readily recognise his ability, his courage, 
and his high principles. 

Digest of English Case Laiv. —Supplement. 1898—1907. 2 Vols. 
By Edward Manson. London : Sweet & Maxwell. 1908. 

Mr. Manson does a great service to the profession by the pro¬ 
duction of this Digest. It will be remembered that in 1898 Mr. 
John Mews publi.shed his Digest of English Case LaWy and thereby 
earned the undying gratitude of all practising lawyers. He has also 
supplemented his work by Annual Digests. But now in process of 
time, to search through all the annual volumes to find the most 
recent decisions has become wearisome, and the heavy labour of 
digesting all the digests into one has now been accomplished by 
Mr. Manson. It is no little thing to have in only two volume-s— 
substantial ones it is true—all references to the decisions in the 
Superior Courts and selected ones in the Irish and Scotch Courts, 
with a collection of cases followed, distinguished, etc. In a work 
like this, next to accuracy the most important is arrangement, and 
to this Mr. Manson has paid special attention. The literary merits 
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of arrangement are aided by such devices as “ catchwords ” in bold 
type, cross-references, etc. A good example of the value of this 
compilation will be found by turning to the title “ Master and 
Servant” in the second volume. Under one of the sub-sections 
of the section “ Injuries to Servants ” will be found all the cases 
under the Workmen’s Compensation Acts 1897 and 1900, which 
occupy no less than 100 columns. Other lengthy titles are “Ship 
and Shipping,” of about 150 columns; “Local Government,” of 
about 120 columns; and last, but by no means least, “Company,” 
with 170 columns. The note on- Faulkner v. Regem is hardly 
adequate. Anyone reading it would think that the erroneous 
arraignment and the trial and conviction were on one and the 
same day, whereas the trial was adjourned to the next Sessions on 
account of the objection to the manner of arraignment. 


Effects of liar on Property. IJy Alma L.v'rrFi. London: 
Macmillan & Co. 1909. 

Ur. r^atifi comes before the public with the advantage of a dis¬ 
tinguished Cambridge career and the bcnison of Dr. Westlake, who 
supplies a chapter on Belligerent Rights at Sea. 'i’he body of the 
work deals in a most methodical fashion with every a.spect of its 
subject-matter, and those who follow its guidance w'ill seldom be led 
astray. Besides, the Author has humour and independence; two rare 
qualities in a technical writer. His assumption that it is quite possible 
for the belligerent shareholders of a limited company to abstain from 
all interference with its affairs during war “ without doing themselves 
or the company any harm,” obviously needs consideration. Nor is 
any authority forthcoming for the statement that a neutral flag will 
not protect a ship, some of whose owners are hostile. If the neutral 
flag protects hostile goods, it is as certain as anything can be that 
neutrals will not allow their ships themselves to be subjected to 
capture and forced sale merely because a belligerent stranger has a 
share in them. Dr. Latifi discusses, with considerable knowledge of 
naval strategy, the problem of the exemption of private property from 
maritime capture, and comes to a conclusion unfavourable to the 
proposed change in the traditional attitude of Great Britain. On 
the whole the work is an excellent contribution to the literature of 
International law, and its value is by no means to be measured by 
its bulk. 
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The Laivs of War beiween Belligerents. Dy P. Bordwell, Ph.D., 
LL.B. London: Stevens & Sons. 1908. 

The Author is not always very definite in his grasp of principle. 
'I'hus he eulogises the Hindus (p. 8) for not burning the enemy’s 
country in war, nor cutting down the trees and plants, whilst (p. 3) 
he approves Sherman’s march of devastation as calculated “ to bring 
the pressure of war home to the people of Georgia.” So, he con¬ 
demns the confiscation of debts, but maintains the confiscation of 
cargoes. 'J’he Bulgar-Servian war of 1885 is not referred to, and 
we are surprised to learn that the bad old wars of Frederic the 
Great’s time caused less suffering to the non-combatant population 
than the wars of the present day. It is a very disquieting sign, 
nevertheless, to find so many humane men apparently willing to 
endorse any and everything that can be represented as calculated 
to break down the resistance of an enemy. If we are not careful, we 
shall soon be back in the licence of the bygone centuries. Professor 
Bordwell’s book is divided into t\vo sections: the first historical, 
the second expository. It is easy reading and furnishes a useful 
compendium of the subject, but several misprints have escaped 
notice such as “Loose,” at p. 11; “ Annuarie,” at p. 282; “civl,” 
iit p. 303 ; and “ Belgiums,” at p. 345. Edinburgh, we observe, 
is omitted from the list of meeting places of the Institute of Inter¬ 
national Law on p. roi. 'rhe Hague and Geneva Conventions 
of 1907 are set out and analysed, with some acute criticisms in 
points of detail. 

The Wot'kmciis Compensation Act 1^06. By V, R. Aronson, 
M.A., B.C.L. London: T. Fisher Unwin. 1909. 

Notwithstanding that this branch of the law has become of 
considerable importance, we doubt whether the Author has been 
wise to produce so bulky a volume on what is, after all, but a 
departmental subject. The book, it is true, is beautifully printed, 
while the production is artistic; but it hardly seems a book adapted 
for the wear and tear of Chambers and Court. The reading matter 
of the book is excellent. The Act is set out in sectional form, with 
very good and readable notes. All the latest cases are included 
(with, we observe, only a single reference). Wc have been unable 
to find, either in the text or Index, anything on the question of 
evidence, although in these cases the question not infrequently 
arises, c. ,y., on statements by deceased workmen. There is a 
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useful summary of the Act, and there are extremely full Appendices, 
which include the Treasury Order regulating Fees in County Courts, 
Regulations by the Registrar of Friendly Societies, and other kindred 
matters. _ 

Tfie Scie/tce of Jurispyudencc. By Hannis Taylor, LL.D, New 
York: 'I'he Macmillan Co. 1908. 

In this learned treatise the growth of Positive law is unfolded by 
the historical method, and its elements classified and defined by the 
analytical. Following this scheme the book is therefore divided into 
two parts. In Part I we find the analytical and historical methods 
contrasted, and Jurisprudence and its province defined. Then 
follows the external history of Roman and English law, with a 
chapter on English law in the United States; and, in conclusion, 
an historical sketch of Roman and English law combined. Part 11 
deals exhaustively with Law Proper or State law. Law by analogy or 
International law, and International Rules to i)revcnt Conflict of 
I.aws. Avery full List of Authorities cited is furnished together with 
a Table of Cases cited. In the Appendix the Author gives us the 
epoch-making tract of Pelatiah Webster in which is embodied the 
first draft of the existing constitution of the United States of 
America, to which is api)ended the notes to the re-publication made 
ut Philadelphia in 1791. 'fhe learned Author is to be congratulated 
on the j)roduction of u work the study of which—if we may quote 
the words of Dr. von L. Mitteis of I.eipsic University—“appeals to 
the heart of every man.” It is appropriately inscribed to the Right 
Honourable James l^ryce and Professor Thomas Erskine Holland, 
K.C., “Masters of the science of Jurisprudence.” 

Jfistory of the Roman-Dutch Law. By the Hon. J. W. W'essels. 
Grahamstown : African Book Company. 1908. 

'fhere has always been good ground for complaint—which no 
longer exists with the arrival of this standard work—that the student 
of Roman-Dutch law, unless able to read old Dutch, had no oppor¬ 
tunity of acquiring information concerning the historic evolution of 
this most scientific system of law. The work under review is divided 
into two parts, the first dealing with the “general development of 
the Dutch system of I.aw,” the second with the “ Law of Persons, 
Things and Obligations.” Naturally, the first part presents the greater 
attraction, owing to the fact that the learned Author has made such 
a profound study of early German history, which history has left a 
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deep impress on the Roman-Dutch law of to-day. Perhaps the 
most fascinating chapters are the 31st and 32nd, which deal with 
the writers of the seventeenth and eighteenth centuries. Naturally, 
Johannes Voct comes in for the lion’s share of praise; but few will 
quarrel with the Author for his profound admiration of Cornelius 
van Bynkershoek, of which there is no attempt of disguise. Mr. 
Justice Wessels is well known to be fearless both in criticism and in 
expression of opinion, for which one admires him ; at the same time, 
his strictures on the,law of the Cape Colony and the Transvaal 
affecting ante-nuptial contracts, on page 465, strike one as being 
fantastic. In answer to his oratorical (piestion “When will the 
pendulum swing back again ? ” many will reply, “ Let us hope that 
it never will.” On the other hand, the reader who knows his law 
will cordially agree with the trenchant comments, to be found on 
pages 476 and 477, as to the unsatisfactory nature of the law 
regarding the difference between movables and immovables. The 
reviewer is much struck by the lucid and characteristic manner in 
which either the history or principles of any particular branch of 
law are summed up after having treated of them. If for no other 
reason the treati.so were commendable to both the lawyer and 
student, this in itself would make it so. For instance, how better 
could the history of the law regarding the alienation of immovable 
property be tabulated than in the manner adopted on page 500? 
There is an e.xcellent Index, and the last of Authorities is most 
complete, but one regrets to learn that the Oud-Nederlansch Bur- 
gerlyk liecJit of Professor Fockema Andreoc only came to hand 
after the greater portion of the History had gone to press. I'he 
account of the trial of M. v. Gebhardl appearing in the Appendix 
will explode a generally accepted belief that the torture of slaves in 
the Cape Colony went unpunished in the old times. Obviously, no 
Roman-Dutch law library can claim to be complete unless com¬ 
prising this work by one of the most eminent jurists in South 
Africa. _ 

Responsible Government in the Dominions. By A. B. Keith, 
M.A., B.C.L., M.R.A.S. London : Stevens & Sons. 1909. 

In these days, when the development of the resources and sympa¬ 
thetic knowledge of things appertaining to the British Dominions 
beyond the seas excites so large a share of interest in the mother 
country, a book of thir. nature merits more than a passing reference. 
In it Mr. Keith shows us how reriponsible government was originally 
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given, and the legal basis upon which it rests. The duty of Do¬ 
minion Governors and ministers is dealt with, and the powers and 
privileges of Dominion Legislatures are fully defined, together with 
the relations between the Houses of I.egislature. Chapter VIII is a 
very important one, comparing as it does the Federations of Canada 
and Australia. Let us hope, however, that Mr. Keith’s forecast 
of the Federation of South Africa may be falsified, and that that 
colony, profiting by the experience of Canada and Australia, may 
continue along its present path, which leads*to unification. 'Fhe 
relations between the Mother country and her Colonies find ample 
place. The limitations on the Prerogative of the Oown, the 
Judiciary, Church, and Judicial Appeals, all have due consideration 
given to them, lo sum up, it may be said that, although the work 
is more essential to the politician than the lawyer, at the same time 
it would form a valuable and instructive addition to any legal 
library. 

Criminal Appeal Reports. Vol. I. By Herman Cohen. 
London: Stevens & Haynes. 1909. 

Mr. Cohen gives a full report of the proceedings of the Court of 
Criminal Appeal from May to December last year, including not only 
all the appeals but all the applications for leave to appeal. Though 
many of the former are of no legal value, as they merely record the 
bare fact that a defendant convicted of a certain offence applied for 
Ifavc to appeal and was refused, yet there is a considerable number 
bf valuable decisions, which show by what principles the Court has 
been guided in giving leave to appeal, and how slight mis-directions 
and omissions on the part of the judge in the Court of Trial are dealt 
with. They also illustrate pretty clearly what sort of case involves, in 
the opinion of the Court, a “ miscarriage of justice.” It is important 
to notice the repeated expressions of regret by the Court that they 
have not the power to direct a new trial. As regards the practice of 
the Court, perhaps the most important points to notice are that they 
will not retry the case, that they will very rarely allow witnesses to 
be called who could have been called at the trial, and that if a 
defendant chooses to let out that he has been previously convicted 
he must generally take the consequences. There are also some de¬ 
cisions on points of law which are worth noting, such as K. v. Muir- 
head which follows R. v. Jones., and there is an important quoerie in 
R. v. Pearson whether a general verdict on an indictment for stealing 
and leceiving can st^nd when there is no evidence of stealing. 
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Reports of Ratins Appeals^ jgo 4 — igo 8 . 2 Vols. By E. M. 
Konstam. London : liutterworth iS: Co. 1909. 

These reports are a continuation of Ryde and Ronstam’s Rating 
Appeals by Mr. ^V^alter Ryde and the present Editor; A number of 
very important decisions both on the law and practice have been 
given in that work, and we do not think that we are speaking too 
strongly when we say that the present reports are indispensable to 
all who are concerned with the important and difficult branch of law 
of which they treat. 'Mr. Konstam has had the advantage of being 
personally engaged in a not inconsiderable number of cases which 
he reports, and although Mr. Ryde is no longer responsible for the 
publication, the Editor is indebted to him “ for the use of his notes 
and for much inestimable help and advice,” and what Mr. Ryde does 
not know about Rating “ is not worth knowing.” Between eighty 
and ninety pages are taken up with cases from the London Quarter 
Sessions, and about sixty by cases from certain other Quarter Sessions. 
'The great value of these (Quarter Sessions reports is the valuations 
they give, such as that of the railway line at Hertford Quarter 
Sessions, that of a Railway floods Yard by the Recorder of Cam" 
bridge, that of an electric undertaking at the London (Quarter 
Sessions, and of electric tramways at Middlesex Sessions. 'J'he 
House of Lords has given a most important decision upon the rating 
of branch lines in the Great Central Raihvay v. Banbury Union, and 
binding decisions on the rating of light railways, sewage farms, and 
tolls in gross have, as Mr. Konstam says, “ put an end, for the present 
at any rate, to the long controversy upon the rating of premises 
eejuipped with machinery.” The rating of aii immense variety of 
kinds of property has been discussed and many important points of 
practice settled ; and now Mr. Konstam is no doubt looking forward 
to a new Valuation Act and the taxation of (Iround Values as a fresh 
field for his labours. 

Second Edition. Banking and Currency. By E. Sykes, B.A., 
with an introduction by h’. E. S i eei.e. T.rOndon : Butterworth & Co. 

190S. 

Bankin}^ La%v. By R. W. Hoi.i.and, LL.B., and A. Nixon, F.C.A. 
London : Longmans, (Ireen & Co. 

Second Edition. The Law 0/ Banking. By Sir John R. Paget, 
Bart., K.C. I^ondon : Butterworth & Co. 1908. 

These three works may be roughly described as dealing with the 
theory, practice, and advanced practice ol' Hanking. • Mr. Sykes’ 



REVIEWS. 


363 

valuable little work was intended mainly for those students who 
are reading for the examinations held by the Institute of Bankers 
and kindred bodies. There are only about three chapters that 
deal with the actual law of Banking, but the principles and history 
of the Currency, the Gold Standard, Bimetallism, the history and 
position of the Bank of England, the system of the Clearing Houses, 
I'oreign Exchange, Money Market, are all dealt with in a manner 
that renders the book of the greatest interest and service, not only 
for those preparing for a banking or commercial career, but also 
to all those who, whether lawyers or laymen, wish to get a dear 
idea of the principles of these important subjects. A selection of 
test questions taken from papers set by various Examining Bodies 
increases the value to students. 

Messrs Holland and Nixon’s Bankiit}^ Laiv forms one of Messrs. 
Longmans’ well-known Commercial series. It is intended for busi¬ 
ness men and students, and has, for the benefit of the latter, 
cjuestions at the end of each chapter, and in an Appendix one 
hundred questions selected from the recent examinations of the 
Institute of Bankers. The Editors express some regret that they 
have felt com[)elIed to include references to cases. Some ca.ses 
are dealt with at a considerable length considering the scheme of 
the work ; but they are cases of the importance of Colonial Hank 
of Australasia v. Marshall Gordon v. Capital and Counties Hank. 

We have examined several parts of the book, and have nothing but 
praise for its accuracy. 'I’he Appendices contain the (piestions before 
referred to. Bills of Exchange Act 1882, Crossed Cheques .\ct iyo6, 
and Bank and Commercial Forms. 

Sir John Paget’s book has well established its position as one of 
the leading authorities on its subject. It is written, it seems to us, 
from the point of view of the Banker, and to advise him in his 
relations with his customers. It examines with great acuteness many 
of the difficult and doubtful points, which seem to be more abundant 
in Banking than in most other branches of the law ; and sets out the 
pros and cons in opposition to each other. He does not fear to 
criticise even judgments of the House of Lords, as in Gordon v. 
Capital and Counties Bank. This last has, Sir John says, “been 
severely critici.sed both in legal and banking circle.s,” and concludes 
that the present situation is “entirely unsatisfactory.” The most 
important statutory additions are the Bills of Exchange (Crossed 
Cheques) Act 1906, and the Public 'Frustee .Act, the relation to 
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which of Banks is examined with care. 'J’he learned Author is not 
slow to point out practices and beliefs on the part of Bankers which 
he believes to be unsound. He refers to the “common superstition 
among Bankers that the collecting Banker is not concerned with 
the indorsement on an order che{4ue,” and gives instances where 
omissions in consequence have been treated as negligence. The 
practice of Bankers to require the ostensible payee to sign on back 
of cheque he considers not only “ without justification,” but of very 
doubtful utility. A very interesting chapter is that on “valuables for 
safe custody,” and Sir John supi)orts the view adopted by the Central 
Association of Bankers. 

Second Edition. Supplement lo the Judicial JJiclionary. By 
K. Strouo. Jvondon : Sweet & Maxwell. 1909. 

This supplement brings down the decisions comprised in the 
second edition of Mr. Stroud’s well-known work to the end of the 
year 1906. loiter references are introduced because they w'ere 
decided in the first instance before that date and afterwards heard 
on appeal, or because they are of exceptional importance. Mr. 
Stroud is also in this volume making a strenuous endeavour to 
further the complete union of England and Scotland by including 
“ the definitions of English Affairs which have been given by the 
Scottish Judges.” A very considerable number of references will 
have to be added to the former volumes, and with this one Mr. 
Stroud has supplied an ingenious marker, with marks and figures 
which form a gauge to find any particular line in the Judicial Dic¬ 
tionary. Among the many decisions, one strikes us as, at first sight, 
rather quaint, namely, that a dog does not walk when he goes on 
three legs. As might be expected, there are several references to 
Workmen, but we have not found any to “Casual” or “Whisky.” 
Over both these words there has been much discussion, but we do 
not think any decision was given by a superior Court as to the latter 
word. 

Second Edition. The Companies Act 11)0^ and the Limited 
Partnerships Act igoy. By Sir F. Beaukou i Palmer. London: 
Stevens & Sons. 1908. 

The recent Companies Act has made so many important changes 
in the law that it is well to have an interpreter to it. It would 
be impossible to have a better interpreter than Sir Francis Palmer 
who combines the advantage of an unrivalled knowledge of Com¬ 
pany law with that of havirfg been a member of the Departmental 
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Committee of the Board of Trade, of whose report the Act was 
an outcome. The Act begins by dealing with prospectusless Com¬ 
panies, and requiring them to file a statement in lieu of prospectus 
analogous to the information required from companies that issue 
prospectuses. As a specimen of a note we call the reader’s attention 
to that on (2) “The above enactment is a specimen of the worst 
style of Parliamentary drafting, and it is no easy matter even for a 
lawyer to translate its obscurity into plain English. Apixirently it 
should be read as if the words following were'added after the last 
word,” and here follows over a page of provisions. The law as to 
payment of commission for underwriting shares is altered, but the 
note points out that a perfectly free hand is not given to vendors, etc. 
By removing doubts as to the validity of perpetual debentures, the 
Act “ over-rides an antiquated rule of equity and brings the law into 
accord with what has been the practice.” Another provision of 
importance is that which enables a company which pays off deben¬ 
tures to keep the same alive for re-issue. Probably the two other 
most important sections are those authorising payment of interest 
out of capital during construction of works, and enabling a company 
to enforce specific performance of a contract to take debentures. 
The Limited J^artnerships Act 1907 is subjected to rather severe 
criticism, and the Author considers, “not without some reason,” 
that it “ falls very short of a workable scheme, and that the facilities 
afforded by it compare unfavourably with those afforded by the 
Companies Acts.” 

Third Edition. Simpson on the Law of Infants. By E. J. 
Elgood, B.C.L., M.A. London ; Stevens & Haynes. 1909. 

The Law of Children and Youn^ Persons. By L. A. A rnERi.EV 
Jones, K.C., M.P., and H. H. I.,. Heli.ot, D.C.L., with an intro¬ 
duction by the Right Honourable H. Gladstone, M.P. London: 
Butterworth & Co. 1909. 

Mr. Elgood edited Mr. Simpson’s work so long ago as 1890, 
and it is not surprising that considerable additions have been made 
in the present edition. As some of the statutes affecting the subject 
passed since 1890, Mr. Elgood mentions the (‘ustody of Children 
Act 1891, the Trustee Act 1893, the Sale of Goods Act 1893, and 
the Married \Vomen’s Property Act 1907. Many more statutes 
might be mentioned, such as the Betting and Loans (Infants) Act 
1892, the Dangerous Performances Act 1897, and the Prevention 
of Cruelty to Children Act 1904, which, with others, are referred 
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to in the body of the work. 'I'he main .subject of the treatise 
being what we may perhaps call the civil position of children, no 
detailed references are given to the penal Acts, with the exception 
of some references to the Cruelty to Children Acb 1904. There 
is no reference to the recent and important Children Act 1908, 
as it only received the Royal Assent on December 21st 1908. 
'I'he work is divided into four parts. Part I deals with the capa¬ 
cities and incapacities of infants. In this part is considered the 
much debated subjeef of “Necessaries.” Part II—Parent and Child 
- is concerned mostly with the rights of the parents, and judicial 
and legislative interference with them. Part III—Cluardian and 
^Vard—is by far the longest j)art, and deals very fully with such 
subjects as maintenance, advancement, marriage, and the duties 
of guardians as to their wards’ property. 'I'he concluding part is 
concerned with procedure. A large number of decisions has been 
incorporated in this edition, and the whole forms a complete digest 
of the law on the subject. 

As Mr. Klgood’s book gives the civil aspect of the status of 
infants, that by Mr. Atherley Jones and Mr. Hellot gives the penal 
aspect, both as regards the [)rotection of the young and their 
punishment and reformation. It is of course largely concerned 
with the Act of 1908, “the Magna Charta of (Children,” and the 
Authors are sufticiently sanguine to hope that “if local authorities 
efficiently discharge their duties under this statute, the cruel treat¬ 
ment and wilful neglect to which child life has hitherto been 
exposed will henceforth be impossible. I'he text of the work may 
be said to be this Act with copious notes and references to Cases 
and such statutes as the Criminal I.41W Amendment Act; but 
between Part Tl and Part III arc interpellated three chapters on 
the Custody and Guardianship of Infants, Employment of Children 
and ^'oung Persons, and Offences against ('hildren and Young 
Persons. 'I’he first of these chapters deals with a difficult subject 
in what strikes us as an excellent manner. 'I'he Children Act 
is then resumed with Part III. 'I'he rest of the work is entirely 
taken up with the remaining parts of the Act, of which the most 
important arc those dealing with Reformator}' and Industrial Schools 
and Juvenile Offenders. 'I'he Appendix contains the Prevention of 
Crimes Act 1908, Probation of Offenders Act 1907, and the Criminal 
Evidence Act 1908. 'I'he numerous important provisions contained 
in the Act well deserve close attention, and the learned Authors are 
entitled to thanks for their efforts to facilitate the perusal. 
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Third Edition. The Law and Custom of the Constitution. 
Vol. 2. The Crown. Part II. By Sir W. R. Anson, Bart., D.C.L. 
Oxford : The Clarendon Press. 1908. 

With this volume Sir W’illiam Anson completes his survey of the 
Departments of (Government, their constitution and working, and 
of the relations of the Crown to the Church and the Courts. After 
a short introduction on the growth of the Departments, and how 
an ignorant minister is supplied with advice and information, the 
Author treats concisely, but clearly, the various Dominions and 
Dependencies of the Crown. 'J'here is a short chapter on the Crown 
and Foreign Relations; and the remaining chapters are on the 
Revenues of the Crown and their Expenditure, the Armed Forces 
of the Crown, the Crown and ('hurches and the Crown and the 
Courts. All these chapters combine an historical iLstnm^ with 
details of modern constitution and working. 'J'he whole work is 
one of authority, and an invaluable work for reference on all 
subjects connected with the Constitution. 

Third Edition. Forei};;n Jndj^ments and Jurisdiction. By Sir 
F. T. Pjcgot t, M.A., LE.M. London : Butterworth Co. 1908. 

Nothing more elaborate could be imagined than Sir F. T. Piggott’s 
book. He penetrates into every ramification of the subject; and if 
his work has not the same lucidity and cohereni.e as mark that which 
he has published on Exterritorial Jurisdiction, it is in part due to 
the way in which the ground is encumbered with decaying ca.scs. 
Perhaps it may be partly due, however, to the scientific zeal with 
which the Author digs down to the very foundations of the law; a 
process which is apt to result in un.scttling them. The complexity 
of the subject is enormous, and its intricac'y may be measured by the 
fact that a Colonial judgment, approved by the Privy ('ouncil, might 
conceivably be ignored, as proceeding upon wrong views of jurisdic¬ 
tion, by every Court in England. 

The present edition is practically a new book. The revolutionary 
Faridkot case is accorded the serious importance it deserves: and 
the Author draws attention to a case of In re Kin^ (40 W. R. 508) 
which appears to dictate a general powei* of English jurisdiction 
over the whole world in respect of rights registered in terms of any 
English statute. At p. 230 he is open to the charge of confusing 
Public International law with Private ; but in general his doctrine 
is as sound as his research is exhaustive. We do not observe that 
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Lett V. iMt (See L. M. i't R., Aug. 1906, p. 472), has been noted 
by the Author when dealing with restraint of foreign proceedings. 
He regards Carron Iron Co. v. M(u:laren as of comparatively little 
authority since Ellis v, McHenry; we trust with reason. The 
difficulties of proof-correction from Hong Kong must be great, and 
in spite of a free use of inserted slips, and a generous list of errata^ 
trifling typographical errors occur on many pages. 

Third Edition. 'Modern or Etpiiiable Estoppel and Res Judicata. 
Hy A. Cas]‘KRSz, H.A. (Calcutta; S. K. Lahiri & Co. 1909. 

'I’he plan of dividing the treatise into two parts, each part with 
a separate 'I'able of Contents, Table of Cases, and Index, is hardly 
to be commended, and one fails to see any advantage in the system 
adopted. The first part deals with “The doctrine of changed 
situations,” and the second with “ The conclusiveness of judgments, 
decrees and orders.” Twelve years have elapsed since the second 
edition was printed, and the learned Author has found it nece.ssary 
to largely augment his I.ist of Cases. Naturally, such local idiosyn- 
cracies of Native law as Adoption, the Hindu Widow, and the Joint 
family, produce the evolution of principles unfamiliar to the English 
practitioner, but taking it as a whole, there seems little difference 
between the law of Ivstoppel as administered in India and in 
England. We gather that the two former editions have met with 
considerable success in India, and sec no reason why the present 
one should not do the same. The work is based on the Tajou 
lectures of 1893, and Mr. Caspersz appears to have exercised no 
small amount of research, comprehension and industry, in preparing 
this treatise. 

Third Edition. Anglo-Muhammadan Law. By Sir R. Knyvet 
Wn,soN, Bart., M.A., LL.M. London: Thacker & Co. 1908. 

The present edition has been so extensively revised that the whole 
character of the work has been altered. In the Preface the learned 
Author—who was reader in Indian law at Cambridge University— 
has enumerated the various decisions during the last five years which 
merit special mention, but as to their general effect the uninitiated 
reader is quite unable to judge. Even to the casual reader the 
historical and descriptive introduction must present many attractions. 
It is a miniature history of Islam in India, the origin and develop¬ 
ment of Muhammadan law, both before and after English rule was 
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introduced, together with a vivid description of the various sects and 
the constituent elements which go to make up Muhammadan law. 
In the text are treated the main points and principles of law, all of 
which are well annotated and lucidly illustrated. The Appendices 
are four in number—(a) The Code of Criminal Procedure; (b) Fa¬ 
mily Settlements by way of Wakf; (c) The Statutory law of pre¬ 
emption in the Punjab and Oudh; (d) The Koranic basis of 
Anglo-Muhammadan law. We notice that many words are spelt 
in a manner unfamiliar to us, and conclude that the spelling one 
is accustomed to is the Anglicised form of the same words. The 
treatise is evidently intended for students of and practitioners in 
Indian law, and owing to the steady increase in their numbers, the 
book will no doubt appeal to a larger circle of readers than has been 
the case with former editions. 

Fourth Edition. The Law of Agency'. By Wii.lia.m Powstkad. 
London : Sweet & Maxwell. 1909. 

That this work on Agency is popular is amply proved by the fact 
that, although the third edition was published in 1907, a fourth has now 
been found necessary. Two important cases— Oppenheimerw. Frazer 
(L. R. [1907], 2 K. B. 50), and Oppenheimer Attenborough (L. R. 
[1908], I K. B. 221)—have in between been decided by the Court 
of Appeal, in which both the effect and limits of the Factors Act 
have been carefully scrutinised. 'J’he result of these two decisions 
has been carefully noted and commented upon in the present 
edition. A slight improvement has been introduced by, in the 
majority of cases, inserting in the notes, references to the Law 
Journal Reports^ as well as in the Table of Cases, the plan pre¬ 
viously adopted. The scheme of this work makes for simplicity 
of reference, and has very much to commend it. The whole book 
is divided into Articles, each of which, after dealing with its own 
particular point, has copious and illuminating illustrations bearing 
thereon, together with notes, attached to the end. In the Appendix 
is given the Factors Act 1889 and the Prevention of Corruption 
Act 1906. Both the Index and the Tables of Cases arc copious 
and complete. As a treatise on Agency it may well be recom¬ 
mended to the notice of readers, not at present included in the 
large circle already familiar with the work. 


24 
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Fourth Edition. The Law of Tmfh/ycrs’ IJability and IVorh- 
men^s Compensation. By Thomas Beven. London : Stevens & 
Haynes. 1909. 

In the preface Mr. Beven gives a rhumi of “his struggles to 
produce the various editions of this book, a recitation which is not 
only amusing, but will be instructive to any would-be author. The 
text is divided into three parts. The first Part treats of the 
Employers’ liability at ('ommon law, and is divided into various 
propositions or principles derivable from the decisions. Part II 
deals with the Employers’ Liability Act 1880. P'irst of all comes 
the text of the Act itself, and again certain propositions deducible 
therefrom are given us. The learned Author is of opinion that this 
course can .safely be adopted, owing to the fact that the Case law 
under the Employers’ Liability Act 1880 is now pretty nearly com¬ 
plete. 'I'he Workmen’s Compensation Act 1906 occupies the third 
Part, and this is the portion of the treatise that creates the most 
lively interest. It is not very difficult to see that Mr. Beven does 
not rank high this democratic piece of legislation, and he sums up 
the situation in the formula:—“The real friend is Codlin not Short.”’ 
Here again he adopts the method so highly commended to him by 
the County Court Judge, who said :—“ I use your book in my Court. 
It is a very good one. The chief advantage of it is that you print 
the Act in legible type unencumbered with note or comment, so that 
one can see what it says.” Still, when wc come to what Mr. Beven 
says, we find, as one would expect from him, that the learned Author’s 
comments are trenchant and to the point. The cases are analysed 
lucidly and without unnecessary verbosity, the points decided, as it 
were, “hit one in the face.” In the Appendices are given the various 
Rules and Forms, issued by many authorities, the length of which 
rouses the Author’s ire. “I hardly venture to groan under this 
pestilent abuse by all these high authorities of the power to make 
rule.s,” is (juite one of his mildest comments. The whole treatise is 
worthy of Mr. Beven’s well-known skill, and it will continue to occupy 
the position of being one of the earliest as well as one of the ablest 
of the expositions of the law of Employers’ liability. 

Seventh Edition, home's Imw of Vendors and Purchasers 
of Real Rstate. By W. A. Jolly, M.A. London ; Butterworth 
& Co. 1908. 

Mr. Jolly’s “concise manual” has been enriched by some recent 
cases of considerable importance. For instance, the decision in 
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Nisbet and Pott's Contract has much extended the doctrine of 
constructive notice. The right of the vendor to rescind the con¬ 
tract has been qualified by the recent cases of Jackson and Harden's 
Contract^ Quinion v. Horne, and J Fes ton v. Thomas, which enforce 
the vendor to act bond fide, and not arbitrarily or unreasonably. 
The only legislation of importance since the last edition is the 
Married ^Voman’s Property Act of 1907, which has removed some 
difficulties caused by a rather narrow construction of the law. 'I'he 
(picstion of Li(|uidatiun of Companies has als6 received more atten¬ 
tion in consecpience of some recent decisions. The work, without 
ceasing to merit its title of “concise,” is full of information. 

Seventh Edition. The La^v of Hills of Exchan^i^e. By Sir 
M. I). Chai-mkhs, K.C.B., C.S.I. London: Stevens & Sons. 
1909. 

Few lawyers possess a wider or more profound knowledge of the 
subject of negotiable instruments than .Sir M. 1 ). Chalmers. The 
draftsman of the Bills of Exchange Acts of 1882 and 1906, it would 
be hard, if not impossible, to find one more qualified to write a 
standard work thereon, of which the former Act is a codification, 
which hjis stood the test of a (juarter of a century. The learned 
Author not only has studied his subject from the English standpoint, 
but has made himself familiar with the European and American law 
on this head. To those who wish to study the historical aspect of 
the law of Bills of Exchange and kindred documents, one cannot do 
better than advise a careful perusal of the Introduction to the Third 
Edition, retained in the present one, which consists of a risunU of 
the history, both lucid and erudite, in which is traced the growth of 
and use of the negotiable instrument both on the Continent and in 
England. The main part of the text of the book is taken up with 
the Bills of Exchange Act 1882 annotated section by section. In 
the Appendices is gathered together certain matters germane to the 
main subject, and statutes bearing directly and indirectly thereupon. 
It only remains to be said that the present edition fully maintains 
the high standard set by the learned Author in former editions. 

Eleventh Edition. Indermaur's Primiples of the Common Law. 
By John Indermaur and C. Thwaites. London : Stevens & 
Haynes. 1909.—Originally produced with a view to the I^aw 
Society’s Examinations, we think that this book can now claim a 
wider circle of readers than law students, though we can imagine no 
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more useful guide for that class. In spite of a great deal of addi¬ 
tional matter, the work has, the Authors claim, actually been slightly 
reduced in size by revision. The book is divided into three parts, 
of which the first deals with Contracts, the second with Torts, and 
the third with Damages and lividence. The style is admirable 
and simple, and praiseworthy use is made of italics. As an example 
of the Authors’ concise methods we may take the law dealing with 
the procuring a person to break his contract, and its limitation by 
the 'I'rades Disputes Act 1906. I'his is dealt with in some three 
pages, but the law seems to be outlined with quite sufficient clear¬ 
ness. The Appendix includes the Law of Distress Amendment 
Act 1908. 

Fifteenth Edition. Chitty on Contracts. By Wyatt Paine. 
London : Sweet & Maxwell. 1909. 

P'ifteen editions in a little over eighty years seems a very fair 
number, but for the last few years the editions have been coming 
out at shorter intervals than was formerly the case, and the last 
edition came out as lately as the autumn of 1904. I'lie present 
Editor has done a good deal more than simply include the recent 
cases, and has aimed at making the work “a compendious and 
thoroughly up-to-date disquisition upon the whole law of contractual 
obligations as regulated by statute and interpreted by judicial 
decisions.” The amount of additions and re-writing that the Editor 
is responsible for will be shown by two facts. The first is that the 
increase in bulk is something like one hundred pages, and this, too, 
in spite of the fact that Mr. Paine has not only limited his altera¬ 
tions but has also made considerable omissions. The second fact 
is, that he has either di.scussed in the text or included in the notes 
“ several thousand additional cases.” 'I'hese, it is apparent, cannot 
all have been decided since 1904, and they have been collected 
largely to support new statements and qualify old ones. The Work¬ 
men’s Compensation Act 1906, and the Companies Act 1907, arc 
both responsible for some additions, but all through the work we 
find here a few lines added to a paragraph qualifying or supporting 
the statements in it, and there a new paragraph, mostly, as far as we 
have noticed, short. All these additions and alterations seem to 
have been done with great care and judgment, and contribute to 
maintain the high character of Chitty on Contracts as an authority. 
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Fift66Ilth Edition. Stephen's Commentaries on the Laws of 
England. 4 vols. Edited by E. Jenks, M.A., B.C.L. London: 
Buttenvorth & Co. 190?, 

We hardly expected another edition of the Commentaries quite so 
soon after the important departure made by Mr. Jenks when he 
took up the editorship of the last edition. However, he admits 
that owing to the “ hurried preparation ” of the last edition several 
defects had been overlooked, and hopes for a substantial improve¬ 
ment in the present one. Every year, too, provides fresh materials 
for incorporation in a work of the scope of Commentaries on the 
Laws of England, and since the last issue, among other Acts, there 
have been passed the Prevention of Cruelty to Children Act 1904, 
Trade Marks 1905, Marine Insurance 1906, Merchant Shipping 
1906, Workmen’s Compensation 1906, Trades Disputes, Territorial 
Forces 1907, Criminal Appeal 1907, and Patents 1907. No acts 
passed in 1908 are included in the present edition, so that material 
is already accumulating for another, in the shape of the Children’s 
Charter 1908. A considerable number of changes have been made 
in each volume. In Volume I the Conveyancing Acts have been 
deprived of their special chapter, and Mortgages have been allowed 
one to themselves. Mr. Jenks is responsible for the greater part of 
the volume, including the re-written Chapter XXV on the Settled 
l^nd Acts ; but Mr. J. A. Stralian has revised Chapters XVI, 
XVllI—XXII, and re-written Chapter XXVI on Registration of 
Deeds; and Chapter XXVIl, on Death Duties on Land, has had 
the advantage of being re-written by Mr. C. R. Elliott, of the 
Estate Duty Office. The recent legislation has caused a “severe 
reformation ” of the second volume, particularly in the chapters on 
“ Title by Invention,” “ Master and Servant,” and “ Husband and 
Wife.” The first half of this volume, dealing with “rights in private 
relations,” has been revised by Mr. W. M. Gildart. The very long 
and important chapter on “ I'itle by Contract,” which in the last 
edition was revised and practically re-written by Mr. Cover, has 
again “undergone thorough revision.” The result of all this is 
unfortunate, inasmuch as it increases the size of the volume by 
nearly a hundred pages. In the third volume the part dealing with 
the “ Social Economy of the Realm ” has been again revised, this 
time chiefly by Mr. Latter. The volume also contains new chapters 
on the procedure of the King’s Bench and Chancery Division by 
Mr. R. Dunlop and Master Hughes Onslow respectively. Perhaps 
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the changes in Vol. VI have been fewer than in any of the other 
volumes, but the Criminal Appeal Act has had to be considered 
among other recent Acts. \Ve have only been able to glance at 
much of the great mass of law contained in thfise volumes, but 
among many admirable statements of the law and i^ractice we have 
noticed a few omissions and slips. The fact of a second Com¬ 
missioner sitting at the Central Criminal Court is still ignored, nor is 
the giving in charge alluded to among the incidents of a criminal 
trial. \Vc think that some allusion to that feature of increasing 
predominance in Parliamentary procedure, the closure, would be 
desirable. \Vc have not found any reference to a jury having a 
view. A curious mistake occurs twice in the Index to Volume VI 
and that to Volume II, where Prevention of “Consumption” Act 
(1906) is given instead of Prevention of Corruption Act (1906). 
We also notice in a few instances that the work has not been 
brought up to date, as, for instance, in the references to the twenty- 
second edition of Archbold’s Criminal Pleadings instead of to the 
twenty-third. These, however, are small criticisms on such a mass 
of work. 

Present Day Bankur^. Cy 1 '. E. Steei.e. London ; Butterworth 
it Co. 1909.—Mr. Steele has collected and republished in a small 
volume a number of notes of lectures, contributions to periodicals, 
and papers written on bank subjects. They are full of information 
and suggestions both to the general and professional reader, and 
although there is not much law in the book, it can be read with 
interest and profit by all lawyers. There is a chapter on Bankers 
and the custody of valuables, where, though the doctrine as to how 
far a banker is responsible for negligence is correctly laid down, 
he does not touch on the question of responsibility for wrongful 
conversion. To wide experience of both London and Provincial 
Banking the .A.uthor adds a clear and lively style. 

The Companies (Consolidation) Act rpoS. By F. Evans and 
H. H. King, LL.B. London: Butterworth & Co. 1909.—The 
Consolidation Act which came into force on the rst April 1909 
is, for the most part, a consolidation of previous Acts. There are, 
however, differences in language, and the above-named book comes 
at an opportune moment. The Authors divide their work into three 
parts. The first is an epitome of the later history of Company legis¬ 
lation down to the statute of 190S. I'he Act is set out at length in 
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Part II, with notes; while Part III is a Comparative Table of old 
and new Acts. The Case law is sufficiently included, but to avoid 
over-loading their book the Authors make frequent reference to 
Rawlins and Macnaghkn on Companies. 

A Practical Guide to the Law of Agricultural Holdings. By J. 
W. Stanton, M.A. London: Horace Cox. 1909.—The law on 
this subject has been consolidated by the Agricultural Holdings 
Act 1908, and, as the .\uthor observes, a fitting opportunity is 
presented for producing a guide to this branch of the law. As a 
solicitor and agent for a landed estate Mr. Stanton is well qualified 
for his task, and .we think that his text-book will be of use to those 
concerned with agricultural leases. The subject is divided into three 
parts. Part I contains the Act, with notes. Part II deals with the 
commencement of the tenancy, and contains a form of agreement for 
a yearly tenancy. Part III deals with the determination of the 
tenancy, and arbitration. A good deal of very useful incidental in¬ 
formation is given—such as the Table of Equivalent Manurial Values 
on page 78, and suggestions from practical experience. The book is 
well produced: but typographical errors, such as “ kes ” for “ likes ” 
on page 85, might have been avoided by careful revision. 

Bullcnvorths' Workmen's Compensation Cases. Vol. I. (New 
Series.) Edited by His Honour Judge Rueog, K.C., and E. J. 
CoLT.MAN. London: Butterworth & Co. 1909.—This is a con¬ 
tinuation of the nine volumes of Workmen's Compensation Reports 
edited by the late Mr. Minton-Senhouse. Irish and Scotch decisions 
are now included among the cases, which run from November, 1907 
to May, 1908. I'here is also an Appendix of Canadian Cases. 

Quiet Enjoyment and Title in respect of Landlord and Tenant. 
By E. A. Swan. London : Sweet & Maxwell. 1908—The Author 
deals with his subject under the following heads: Quiet enjoyment 
generally, and with respect to flats in particular; Assignments—what 
amount to Covenants or Agreements; Acts in derogation of Grant; 
Damages for breach of Quiet enjoyment \ Title; Investigation of 
Title; Damages for breach of Covenant or Agreement: Statutes 
of Limitation. The book appears to be^well-written, the principles 
of the law being clearly set out and illustrated by the cases. A 
good feature is the inclusion of the references to the cases in the 
text instead of in foot-notes. The book, we think, can be well 
recommended. 
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The Students Summary of the Law of Contract. By J. G. Pease 
and A. M. Latter. London: Butterwortb & Co. 1909.—One might 
be inclined to doubt whether there is room for another students’ guide 
to the I-aw of Contract ; but Mr. Pease disarms thfe criticism in his 
Preface, in which he says that the aim of himself and his collaborator 
has been to state in concise and comprehensive propositions so 
much of the leading principles of the Law of Contracts as a student 
may reasonably be expected to master: and he also expresses the 
hope that the hand-bbok may be found useful to supplement the 
well-known students’ books. The work is founded on Mr. Pease’s 
lectures, but he and Mr. Latter have ably evolved it into an excellent 
treatise on the subject. While there is no especial originality in 
the treatment of the law, the Authors seem to have dealt with it 
very thoroughly. The book is divided into articles, with plenty of 
illustrations to the important principles, and it is excellently printed 
and produced. The Table of Cases is admirable. 

The Criminal Responsibility of Lunatics. By H. Oppenheimer, 
LL.D., M.D. London: Sweet & Maxwell. 1909.—We imagine 
that the readers of this book will be somewhat limited in number. 
They will, however, obtain a very comprehensive treatise on a 
subject which, as the Author says, has for long been debated 
between doctors and lawyers. 'I'lie controversy is exhaustively 
treated, the views on either side being given. We understand 
Mr. Oppenheimer to be of opinion that, when all is said and done, 
no grave injustice is occasioned by the English law as it stands, 
though it is open to improvement. He holds, for instance, that 
“ whilst the most definite proof should be required of the existence 
of mental disease, when once it has been established that the 
prisoner is a lunatic, the present presumption of the law should 
be reversed; and it ought to be laid down as a rule of evidence 
that those proved to be of unsound mind should be assumed, till 
the contrary be shown, not to know the nature and quality of their 
acts and that that which they were doing was wrong.” An interesting 
feature of the book is the third chapter, which gives the law affecting 
the subject in all other countries. 

A. B. C. Guide to the Companies Acts 1862 to iQoy. By H. W. 
Jordan. London: Jordan & Sons. 1908.—This will no doubt 
prove a handy work of reference, and should admirably serve its 
purpose. It is arranged in alphabetical headings—a method which 
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to our view requires that the headings should be made with great 
care. So far as we can judge this has been done, and there is also 
an efficient Index. 

The Annual Digest jgo8. By John Mews. London : Sweet & 
Maxwell. 1909.—Valuable and indispensable as ever, Afcivs needs 
little recommendation. While there were few decisions of far- 
reaching importance in 1908, a great many points were decided. 
Perhaps Osborne v. Amalgamated Society of J^ailway Servants, on 
the Parliamentary funds of a Trade Union, which has yet to be 
reviewed by the House of Lords, might be cited as the case likely 
to have the most important effects. Under “Shipping” and 
“Master and Servant” (Workmen’s Compensation) will be found 
several weighty decisions. As usual, a selection of Scottish and 
Irish cases is included. 

An Analysis of Williams on the Law of Real Property. By 
A. M. WiLSHERE, LL.B. London : Sweet & Maxwell. 1908.— 
Mr. Wilshcre modestly warns his public that this is merely a note¬ 
book. Note-books may be very useful introductions or epitomes, 
and read before, with, or after Williams, this should prove of much 
service to the student. In a short time it is made possible to him 
to grasp the outline of this difficult branch of the law. No cases 
are cited, though statutes are mentioned. A good feature is the 
Appendix of 100 apposite fiuestions. 

Local Taxation Licences. By Sir N. J. Htohmope. London : 
Stevens &: Sons. 1908.—The collection of the duties on certain 
licences has now by the Finance Act 1908 devolved upon the 
County Councils, and within our knowledge, a certain amount of 
doubt exists in the mind of their officers as to the new position. 
As Solicitor for the Customs and ex-Assistant Solicitor of Inland 
Revenue, the Author is well qualified to write on this subject; and 
the law affecting the duties on Ar^Drial Bearings, Carriage.s,'Male 
Servants, Dogs, Gun.s, &c., will be found clearly set forth, 'fhe 
various sections dealing with the several matters are collected and 
furnished with sufficient notes which give both law and practice {e.g., 
the Author notes that in practice a male servant’s licence has not 
been required in respect of a servant employed to drive a motor car 
which is not chargeable with licence duty as a carriage). 'Phe Index 
and Table of Cases seem to be well done, and the book should be 
useful. 
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The Weighfs and Measures Acts 1878 to jg04. By J. 1 ). 
Fr.ETCiiiiR. London : Sherratt & Hughes. 1908.—This book is 
very well turned out. The arrangement of types is especially good. 
Only those sections of the Weights and Measures? Acts which regu¬ 
late the use and possession of weights and measures for trade are 
included, the others, together with many of the other Acts referring 
to the subject being, as the Author observes, more suited to a book 
on local government. The Author has followed the order of the 
Act of 1878, and has conveniently attached other sections and 
schedules to any section upon which they bear. There are copious 
and useful notes, I'he law as it alTects Ireland and Scotland is also 
included. The Index and 'I'able of Cases seem to leave nothing to 
be desired. 

Jiiittenvorths' Yearly Digest for rgoS. Edited by C. R. Hill 
and H. Ci.ovkk. London ; Butterworth & Co. 1909.—This is the 
first annual supplement to Messrs. Butterworth’s very useful Ten 
Years' Digest. 'I'he same system of classification as adopted in that 
work is followed. The same system of cross-references has also been 
employed. All the ('ase law for 1908 is included. We are glad to 
see that the Times Law Reports have been included in the Digest., 
as w'e consider that these Reports are valuable ; and at the same 
time it is very often extremely difificult to hit upon the references to 
cases which are reported in the Times Law Reports only. With 
regard to Patents, Design, 'Prade Mark, and other similar cases, a 
selection only of the ca.ses is included. 

Law relating to the Public Trustee and of the Practice in the 
Department. By L. J. Fulton, M.A., B.C.L. London : Butter 
worth & Co. 1908.— Now that the business of the Public Trustee’s 
Department has been in operation for a complc'te year, it is of great 
practical utility to see how the wheels of the machine work. '1 o 
assist solicitors and others whose duties bring them into touch with 
the Department, this little work has been produced by Mr. Fulton, 

M ho is fully comfjctent to perform the task, being himself a solicitor 
under the Public Trustee, whose critical eye has been cast through the 
proof-sheets. The main provisions of the Public Trustee Act 1906 
have been carefully analysed, and in this form a lucid and concise 
summary of the powers and duties of that official has been presented 
to the reader. In the first Appendix are gathered the powers re¬ 
lating to the administration of the property of a convict under the 
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Forfeiture Act 1870. In the second Appendix is given the full text 
of the Public Trustee Act 1906. The third Appendix contains all 
the necessary forms and precedents in every-day use, together with 
a scale of capital fees payable on acceptance. I'he reader will find 
such intricate subjects as the transfer of Securities, custodian Trustee, 
and the investigation and audit of Trust accounts, together with 
many others, dealt with in a popular and simple manner. The 
efforts of the learned Author will undoubtedly be received with great 
appreciation in a wide circle of readers. * 

Popular Chn'ernment. By Sir Henky M.mnk. T.,ondon : John 
Murray. 1909.—Although in no sense of the word a legal work, 
these essays, coming from the pen of so eminent a jurist as the late 
Sir Henry Maine, merit more than a brief notice. In the first one 
the learned Author treats of the Prospects of Popular Government. 
'Faking as his themes (a) “ the ruler is the agent and servant, and 
the subject the wise and good master who is obliged to delegate 
his power to the so-called ruler, because being a multitude he cannot 
use it himself,” (b) “ Governments serve the community,” he works 
out the history of I^nglish and (’ontinental Governments. This 
essay is, in our opinion, far and away the best in the book, and in 
these days when the want of “clear thinking ” is .so obvious, it is an 
intellectual treat to read so much clear thought, even though it be 
somewhat conservative in its tendency. 'Fhe nature of Democracy 
is the subject of the second cs.say, which commences with an enthu¬ 
siastic eulogy on John Austin, at which few lawyers will cavil. One 
can almost .see the hand of the writer involuntarily penning a note 
of interrogation after the phrase “ The Age of Progress,” which 
forms the text for the third essay, as here is so clearly indicated the 
personal opinion of the Author that it is not always necessary for 
the I.,egislature to legislate in order to justify its existence. Quot 
homines lot sententiic will be the verdict of tho.se who do not see 
eye to eye with Sir Henry Maine in his unstinted praise of the 
Constitution of the United States, the subject of the fourth essay. 
A better stimulus to the student of popular forms of Government, 
it would be hard to conceive, and for the thoughtful politician there 
will be plenty of food for reflection contained between the two covers 
of this able addition to philosophic politics. 

The Children Act j^8. By W. Ci..\RKE Halt, and A. H. I'. Prettv. 
London: Stevens & Sons. 1909.—'J'his is really a third edition 
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of Mr, Clarke Hall’.s Law Relating to Children^ but the passing of 
the Children Aet 1908 necessitated the re-writing of that work, and 
so the name has been changed. The present edition is mainly made 
up of the recent Act with notes. It also contains the text of the 
statutes and sections of statutes contained in the Schedule. We have 
particularly noticed a very convenient Table showing the offences 
referred to in the first Schedule, There arc also sections of various 
other Acts referring to children, and some forms. The notes are 
mostly short, but thaf to sect. 12, “ Punishment for cruelty to chil¬ 
dren and young persons,” is an exception, covering about 14 pages. 
In every case where a change in the law is made by the Act 
attention is called to it. It is worth the while of draftsmen to 
consider the suggestion thrown out, that in order to make use of 
the power of convicting of cruelty where a person is indicted for 
manslaughter, “ in strictness the indictment for manslaughter should 
however contain an averment that the accused is over the age of 
sixteen and the child under that age, and that the accused had the 
custody, charge, or care of the child.” 

Second Edition. A Digest of Licensing Cases. By W. Mac¬ 
kenzie, M.A., and H. I). Wooi>c;ock. London : Butterworth &: Co. 
1909.—We have always found siiecialised digests useful; and that 
before us is a good example. Wisely, we think, the .Authors have 
altered their scheme, and instead of classifying the cases under the 
various headings, now give them in chronological order, assisting the 
reader by an excellent Index, and also (a commendable feature) a 
Table of Cases grouped according to subject-matter. All the im¬ 
portant decisions appear to be included. A good i>oint is the 
reference after most of the head-notes to the relevant passage in 
Paterson's Licensing Acts. The accompanying Table of Cases and 
.Statutes is well and fully ilone. ^Vithout wishing to be hypercritical 
we think that the present Lord Chief Justice should be described 
as Ixird Alverstone, C.J., and not as Alverstone, C.j. Possibly 
Alverstone, L.C.j., might be a correct compromise. 

Second Edition. The Law of Carriage by Railway. By 
Henry W. Disney. London : Stevens & Sons. 1909. — This book, 
originally intended only for students, and as a handbook to “enable 
railway men to gain some knowledge of the law governing the 
ordinary relationship between the carrier and his customer,” has in 
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the present edition been adapted to the use of the legal profession 
by the citation of a number of additional cases. Chapters have also 
been added on Rates, Facilities and Preference. An addition to the 
Appendix has also been made in the form of General Conditions 
and Bye-Laws and Regulations. The first Part deals with Carriage 
of Goods; the second with Carriage of Persons; and the third with 
the above-mentioned Facilities and Preference. Mr. Disney has, we 
think, followed a judicious course in not citing too many cases, and 
in treating with some fulness those he does cite, and he deals with 
his subject throughout with broad common-sense, as for instance, 
the manner in which he treats the liability of railway companies to 
persons on their premises other than passengers. We might also call 
attention to the short but practical summing up of the result of the 
cases where passengers’ fingers have been squeezed in the door. 

Third Edition. The Arts of Writiog^ Readings and Speaking. 
By K. W. Cox. T.ondon : Horace ('ox. 1909.—Mr. Serjeant Cox 

was in his day a celebrity, and the manual named above obtained .so 
far back as 1878 a popularity which no doubt warrants the present 
reprint. We are somewhat sceptical as to the ability of anyone to 
lay dow’n hard and fast rules for reading and speaking, to which 
a large portion of these letters is devoted, nevertheless we are far 
from saying that the book is not of use: we think that to many it 
may be of much use, as it has evidently been in the past. It is 
eminently readable, and contains much of interest, and it may at all 
events be urged that the Author had clearly found helpful to him.sclf 
the rules and principles which he has handed down to others. 

Fourth Edition. The AgriculUmil Holdings Act igo8. By 
A. J. Spencer. London: Stevens & Sons. 1909.—The Land 
'Penure Bill, which ultimately emerged as the Agricultural Holdings 
Act 1906, was in its early stages stigmatised as a piece of class 
legislation, calculated to stir up strife between landlord and tenant. 
Chastened in Committee, and by the Upper House, and finally 
repealed before coming into operation, it was re-enacted, and now 
appears as part of the Consolidated Act of which Mr. Spencer writes 
in the book above named. Later editioris of this book will no 
doubt be necessarily larger, but Mr. Spencer has furnished ample 
notes to the law as it stands, and appears to have included all the 
important decisions. The necessary forms and rules and a good 
Table of Cases has been added. 
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CONTEMPORARY FOREIGN LITERATURE. 

Summarisches Strafvcrfahren in En^^land und Strafvcrfahren in 
Schottland. By Drs. Jur. P. I.iepmann and W. Mannhardt. 
Berlin: 1908. 

German jurists are at present much occupied with reform of 
criminal jirocedure. 'I'his work is one of the Beiircige zur Reform 
dcr Strafprozesscs devoted to that object. It follows immediately 
upon a volume dealing with the English police system. The pre¬ 
sent volume is carefully compiled, and will enable an English lawyer 
to see how our process of summary jurisdiction strikes a German. 
Some points, the learned Authors think, may be well imitated from 
us, in others the Germans have the best of it. For instance, the 
Mandatsvcrfahreti of (Germany and Austria does not exist in 
lilngland. 'Phe List of Authorities is a good one, most of the main 
English and Scottish ones being cited, in addition to two or three 
which can hardly be considered in the front rank. The Authors are 
up to date, they know the Probation Officer and they give the main 
provisions of the ('hildren’s Bill, which had not become law at the 
time when this book was published, early in 190S. No decisions 
are cited. 

li Senfimenfo Ginriduv. (Second Ed.) By Prof. G. del Vecchio. 
Rome: 1908.—'I’he first edition has already been noticed in the 
Lmv Ma^^azine and Review. The conclu.sion at which Prof. Vecchio 
arrives might be accepted by an English jurist if he could understand 
it, viz., that the sentiment of justice is the anthropological exigence 
of law'. 


PERIODICALS. 

Journal dn Droit International PrivL Nos. I—IV, 1909. Paris. 
—'Phese numbers are full of valuable articles and decisions, of which 
space will allow but a small selection. Of articles may be named 
J.€S Associations Erotiques en Russie (p. 74), one on extradition by 
Mr. W. F. ('raies (p. 378), and La Nouvelle Cour d^Appel Criminelle 
en Angleterre (p. 439). A curious deci.sion is that at p. 259, where 
the Supreme Court refused to acknowledge Alfonso Sanz as the 
natural son of Alfonso XII, laying down the principle that a claim 
of afifiliation must be supported by evidence stronger than that 
in ordinary cases when the reputed father is a king. The Areopagus 
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on appeal from Patras refused validity to the claim of an exclusive 
right of fishery around Cape Actium, on the ground that the sea is 
a res communis (p. 263). A Swiss decision of immense length on 
extradition is in practical agreement with our King’s Bench Division 
in the case of Re Castioni (p. 281). The Supreme Court of Vienna 
held that if a guest places his clothes outside his door to be brushed, 
the proprietor of the hotel is liable if they arc stolen (p. 530). 
Thirty lady-advocates {avocates) have been admitted to the bar in 
Bavaria. This, says the writer, is a number far in advance of that 
of Paris, where there have only been ten admissions in as many yeai's. 
No wonder, says he, for there are 2,000 advocates in Paris and 200 
would be ample for the work required. 

Annuairc de la Legislation du Travail. Brussels : 1908.—This 
valuable annual digest of labour legislation (including old age pen¬ 
sions) is published by the Belgian Office of Labour, and includes 
the main laws on the subject passed in 1907. Several Acts and 
Orders in Council relating to the United Kingdom and the colonies 
fill as much as 265 out of 943 pages. At p. 309 will be found a 
decree allowing trades unions in Brazil, ('hile (p. 3 r 2), Italy (p. 813), 
and Portugal (p. 873), have all passed laws for the observance of a 
weekly day of rest. 'I'he differences between the? laws of the diflerent 
countries are interesting. For instance, Italy and Portugal except 
from the latv theatrical peiformcrs and employes of the theatre, (>hile 
does not. In certain cases a day other than .Sunday may be ordered 
by the central or local authority. 'Phe principal of a day of rest 
also occurs in Ron mania. By the lj:gc asupra mu nee i minoneor &c. 
of 24 Keb. 1906, all women and boys under fifteen arc entitled to 
one clear day of rest a week (p. 935). 

Deutsche Juristen-Zeitung. i Jan.---15 March, 1909. Berlin.— 
In Die Liige in Trozezs Prof. R. Schmidt deals with a matter about 
which County Court judges in England have often been exercised— 
the too frequent perjury in Courts of justice (p. 39). Many articles 
deal with the reform of criminal procedure. Among others is a 
series of comparative statements of the constitution and practice of 
criminal Courts in Germany, Austria, France, and England (p. 105 
et seq). The growing attention paid to comparative legislation is 
shown by a subsequent article on the way in which various legal 
systems have dealt with trusts in restraint of trade (p. 347). 
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Zeitschrift fiir Internationales Pnvat—tmd Offeniliches Recht. 
Vol. XVIII, part 6. Leipsic: 1908.—The legal position of an 
English joint-stock company in Germany suggests some useful 
points of law (p. 547). In a report of the rights of an English 
pauper at Berlin, an English case is cited, a most unusual thing in a 
German tribunal, but no reference is given except a German text¬ 
book. 'J’he matter is governed by reciprocity (p. 553). The 
question of the discharge of an obligation in whole or in part is 
a question for the Court of the country in which the obligation is to 
be fulfilled {Erfiillungsort^ p. 556). 


La Giusthia Penale. 14 Jan.—ii March, 1909. Rome.— 
'I’his periodical, now in its fifteenth year, continues to maintain its 
high standard in reviewing and reporting. There are several cases 
on the Weekly Day of Rest law 1907. In one of them it was held 
that a barber was not liable for an infraction of the law by opening 
his shop on Sunday for the purpose of cleaning the implements of 
his trade (p. 149). 'J'here is a rather strange decision to the effect 
that the game of morra is not a game of hazard, although it is classed 
as such in the schedule to one of the sections of the Penal Code 
(p. 119). This seems rather like the judicial repeal of an Act of 
J^arliament. A witness called as witness to a fact and later in the 
trial as an expert need not be sworn a second time (p. 217). 

James Williams. 


Rooks received, revie\\s of which have been held over owing to want of 
space:—Wade-Evans’ Welsh Medircval Law; I.ightwood’s Time f.imit on 
Actions; Rvery Mans 07 vn La^vyer ; lloldsworlh’s J/isfory of En^i'lish J.aiVf 
Voir. II HI; Hynes & Jamestai's County Council Licences; Maclean’s 

Law of Secondary and Preparatory Schools; Mackenzie & Lnshington’s Regis¬ 
tration Manual; Stone's Justices' Manual; Aske’s Custom and Usaf^es of 
Trade , Jiuttenoorths' Quarterly Digest; Thomas' Leading Cases in Constitu¬ 
tional Law. 
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Other publications received :—Pratt’s Policy of Licensing Justices (P. S. King 
& Son) ; Pcllerin’s French Law of Wills (Stevens & Sons); Copyright Law 
of the United States of America (Goveriinient Printing Office, Washington) ; 
Items of Legal news, April, igog (I.awycr.s’ Co-operative Publishing Co., 
U.S.A.). 
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Law Magazine and Review. 

No. CCCLIII.— August, 1909. 

I.—THE BELIEF IN INNATE RIGHTS. 

“'T^HE belief in innate rights,” says Professor Dicey, in 
an article against Women’s Suffrage, which appeared, 
in the Quarterly for January, 1909, “ was expelled from 
England by the passionate and irresistible leasoning of 
Burke and the cool and deadly analysis of Bentham.” 

Had Professor Dicey written, “ was expelled from the 
mind of the jurist,” in place of ‘'was expelled from Eng¬ 
land,” the proposition would have called for no remark. 
But the Professor wrote “ England,” and it behoves every 
lover of justice to protest against such a statement. 

In Law and Opinion Professor Dicey has traced with 
unerring hand the steady growth of socialist ideas in 
recent years. With this new mental atmosphere has arisen 
a school of thought which, although it assumes, with Pro¬ 
fessor Dicey and John Stuart Mill, that utility is the ethical 
criterion and human welfare the ethical aim, deduces from 
these assumptions a line of argument as regards ” rights ” 
altogether different from Professor Dicey’s. 

“ The f'laims to Parliamentary votes as a matter of 
stract rights,” says Professor Dicey, ^ little further on in 
the same article, “is part of an obsolete creed.” It would 
be interesting to know on what other philosophical ground 
any one could claim a vote since legal philosophers could 
not be so illogical as to contend that anything may be 
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right” in theory and not in practice, or vice versa. But, 
suppressing such curiosity, there are many persons in 
England to-day ready to defend the belief that political 
loyalty to the supremacy of “ Abstract Right,” so far from 
being obsolete, remains the only possible guide and curb 
to the inevitable and fast approaching reign of a complete 
democracy. The political belief in “ Abstract Right ” con¬ 
stitutes the only court of appeal there is against democratic 
oppression and injustice. 

Professor Dicey’s words carry weight, since he is acknow¬ 
ledged to be one of the most eminent of living jurists, and 
the serious nature of his contention that the political belief 
in “innate rights” and “abstract right” is obsolete fur¬ 
nishes the excuse for the following essay, which is nothing 
but a recapitulation of self-evident truths, truths which 
refute the foregoing quotations from the Quarterly. 

The modern theory of “ rights,” postulates utilitarian 
principles and may be summarised somewhat as follows:— 

Bentham describes the word “ rights,” as the most am¬ 
biguous in the English language. But a careful analysis 
of the adjective “right,” the abstract noun “right” and the 
term “ a right,” dispels its ambiguity and places Bentham’s 
immortal legal-philosophy on a sounder btisis than the weak 
and careless framework on which he raised it himself. 
Following the maxim that we must seek the meaning of 
the universal in the particular, we must begin by con¬ 
sidering the word “right” in its adjectival and adverbial 
form. 

Derived from the Latin rectus^ straight, the word “ right,” 
from constant metaphorical use, gradually acquired many 
significations, such as .goodness, correctness, truth, etc. 

An action was “ right ” if it was thought good. A method 
w'as “ right ” if it was successful in achieving the de.sired 
end. The solution of a problem was “ right ” if it proved 
correct. A proposition was “right” if it was true. But 
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since far the most frequent use of the word “ right ” was for 
judging the moral value of men’s actions, and since some 
system of morality is the sine qua non of society, the adjective 
“right” has, of necessity, come to have chiefly a moral 
significance. It usually means good. 

Little by little, through much tribulation and despair, men 
have noted that which makes for their good and they have 
called it “right,” and that which injures them and they 
have called it “wrong.” Broadly speaking, therefore, the 
adjective “ right ” signifies the attribute of being for the 
benefit of humanity, and the adjective “ wrong ” the reverse. 
If this definition be conect, “right” and “wrong” are no 
mere juggle of words, as in pessimistic mood we are inclined 
to believe. No matter how often in ignorance and prejudice 
men have misapplied the terms, there remain a positive and 
actual “right ” and a positive “wrong,” just as, in the same 
way, no matter how often a child makes a mistake in an 
addition sum and insists that two and two make five, it in 
no way alters the fact that two and tw o make four.' The 
word “ right ” postulates as immutable relations between 
men as the word mathematics postulates between quantities 
and between magnitudes. 

The adjective “right” in its usual, i.e., its moral sense, 
signifies the attribute peculiar to those relations between 
men which further the welfare of humanity. Thus, 
“ honesty,” is a relation of men to each other which 
furthers human welfare, hence “ honesty ” is “ right.” 
Again, “justice” is a relation between men acknowledged 
by all to be essential to society, hence “justice” is “ right.” 
There is no action which can be described as “ right ” which 
does not, on examination, prove to be.“right” only because 
it is a relation of men which benefits humanity. The diffi¬ 
culty, as everyone knows, does not consist in defining the 
meaning of “ right,” as to which most of us are agreed, but 
in pronouncing which relations of men are “right,” and 
which “ wrong,” matters in which few of us agree. 
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The adjective* “right” may be defined therefore as the 
attribute peculiar to those relations between men which 
further the welfare of humanity. 

2. Turning now to the universal. The abstract • noun 
“right” is derived from the adjective “right,” just as 
goodness is derived from good, and whiteness from white. 
We should use the,word “rightness” to signify “abstract 
right,” and were this always done much confusion of thought 
would thereby be avoided. Unfortunately custom has or¬ 
dained otherwise. “ Abstract right,” or, more correctly, 
“ rightness,” it is hardly necessary to add, is the name for 
the attribute connoted by the adjective “ right,” when con¬ 
sidered apart from any object. It is the name for the 
attribute, peculiar to certain relations of men, of furthering 
the general welfare. 

3. In defining the term “ a right ” we return from the 
universal to the particular. “ A right ” is an abbreviation 
of the adverbial phrase “it is right that.” For example, 
the phrases “ All men have a right to justice,” and “ I have 
a right to liberty,” are merely more concise ways of saying, 
“ It is right that all men should have justice,” “ It is right 
that I should have liberty.” 

Hence “a right” may be defined as “a claim to some 
particular thing on the ground that the claim is founded on a 
relation between men w'hich has the attribute of rightness.” 

To illustrate the meaning of this definition:—A. owes B. 
£20 for goods supplied to him. Few question that it is 
right (f. e.i a relation between men furthering human wel¬ 
fare) that men should pay their just debts, hence B. has 
“ a right ” to £20 from A. because his claim to that sum is 
founded on a relation between men which has the attribute 
of rightness. 

Granting that the foregoing analysis is correct, the term 
“a right” implies that a given relation has a necessary 
result, just as the term “ a logarithm ” implies that a given 
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relation has a necessary result. “ Rights ” being the name 
for all claims founded on certain relations between men 
which have a particular, necessary and definite result, are 
as inherent in the nature of things as are the relations of 
geometry or physics. Bentham and Burke could expel the 
belief in “innate rights,” but they could no more expel 
innate rights themselves, than they could expel the axioms 
of geometry, and it follows also that the theory of natural 
law was raised on a basis of solid truth, and only the 
ambiguity arising from a confusion between the scientific 
and the legal signification of the word “ law ” can explain 
the contempt with which some persons treat the term 
“natural law” and its derivative “natural rights,” a con¬ 
tempt which is truly astonishing. 

Now jurists do not admit the truth of the theory of 
rights described above. They hold that rights are created 
by sanctions and cannot exist apart from their sanctions. They 
defined legal rights as “rights created and sanctioned by 
law,” and they further maintain that there are no “ rights,” 
properly speaking, sane “legal rights,” since all other 
“rights,” moral, natural and innate, are metaphors and 
nothing else. This doubtless is to what Professor Dicey 
is alluding when he writes, that since the time of Ben¬ 
tham the belief in innate rights is obsolete. This view of 
“rights” postulates that men, jurists, can create justice 
and truth and can demolish them at will. So monstrous 
a claim should not pass unnoticed. Let us therefore 
criticise the jurists’ definition of legal rights, “rights created 
and sanctioned by law.” 

In the first place, “rights” is an abstract term. Politics 
(which includes the science of rights) js an abstract science, 
since it deals with the attributes of society {i.e., relations 
of men), considered apart from society; just as mathe¬ 
matics is an abstract science, since it deals with relations 
of numbers, for numbers are not things but attributes of 
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things. Rights” are attributes of society, and “ aright” 
is as abstract a term as ” an improper fraction.” 

It may be objected that this analogy is erroneous, for 
many hold that the relations of men cannot be considered 
apart from men, in the way that numbers can be consid¬ 
ered apart from things, and that, therefore, politics cannot 
be an abstract science. But how can it be maintained 
that the proverb ” Honesty is the best policy ” is not as 
abstract a proposition as that “a proper fraction is one 
whose numerator is less than its denominator ” ? The 
term “ honesty ” is surely an attribute of society considered 
apart from society. 

The term “ a right,” although an abstract term, may be 
used in reference to concrete things, just as the term “a 
quadratic equation,” although an abstract term, may be 
used to solve a concrete problem; and it can no more be 
contended that ” rights ” cannot be an abstract term since 
it is often used in connection with roads and property, than 
it can be contended that ” a vulgar fraction ” is not an 
abstract term because it may be used in connection with 
a grocer’s accounts. 

The relations of men are seldom considered in the abstract, 
but to deny therefore that politics is, or ought to be, an 
abstract science is as though the savage counting his toes, 
were to deny the possibility of considering the relations of 
numbers apart from toes, or in other words, to deny that 
mathematics was an abstract science. 

The full significance of this, apparently superfluous, meta¬ 
physical digression as to the abstract nature of the term 
” rights ” becomes apparent when we reflect on what its 
truth involves. If the term “rights” is an abstract term, 
denoting particular relations that have a necessary conse¬ 
quence, “ rights ” cannot be created by any human agency. 
The most that the law can do is to define, classify, and 
sanction “ rights ” : it can no more create “ a right ” than 
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it can create an axiom of mathematics. Were the law to 
attempt to create an axiom of mathematics, by decreeing 
that henceforth two and two are to make five, the decree 
doubtless might be enforced on accountants at the cost of 
distracting business complications and no little injustice. 
Yet, in spite of the law and subservient clerks, two and 
two would still make four and not five. And in the same 
way with “ a right.” A given relation* between men must 
have as necessary a result as a given relation between 
numbers. Those relations which have a beneficial result 
to society are “ rights,” whether enforced by law or not, 
and those relations which have an evil result are not 
“rights,” though they may be legal and sanctioned by all 
the terrors of the most powerful law conceivable. 

Wherever the law has sanctioned a genuine right it 
has furthered the welfare of humanity. Wherever it has 
attempted to create “ a right,” by labelling some relation 
of men “ a legal right,” which was not “ a right ” inde¬ 
pendently of law, it has thereby wrought unmitigated evil 

Our law sanctions the right of every man to be protected 
from slander, robbery and murder: it sanctions the right 
of accused persons to a speedy trial. Inasmuch as these 
rights are unquestionably essential conditions of human 
welfare it is evident that they exist independently of law, 
although it is equally evident that by enforcing these rights 
law confers a benefit on us all. But in France, before the 
Revolution, the law did not sanction these “rights.” It 
preferred to create “ rights.” That is, it sanctioned powers 
and privileges for the aristocracy and the clergy which, 
apart from law, were not rights, and labelled these, its 
iniquitous creations, “ legal rights.” Much the same may 
be said of Russia at the present daj^. What has been the 
result in both cases? The “legal rights” of the French 
church and the French nobility reduced France to star¬ 
vation and a bloody revolution. The “ legal rights ” of 
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the Russian bureaucracy are reducing Russia to ruin and 
anarchy. 

Professor Holland contends that “ it causes great con¬ 
fusion to imagine any connection between a * legal right' 
and the abstract term ‘right,’ or the eulogistic adjective 
* right.’ ” It certainly does. Yet the fact remains that 
the connection is anything but imaginary. Sir Henry 
Maine has pointed out that the origin of “legal rights” 
was the judgments of those in authority as to what was 
right. “ Legal rights,” being derived from moral concep¬ 
tions of right, it follows that, whenever, as frequently 
happened, those moral conceptions were erroneous, the 
term “ legal rights,” when applied to the so-called “ rights ” 
derived from those moral conceptions, was metaphorical. 
Whenever thfe term “ legal right ” has been, or is, used 
to cover some “wrong” sanctioned by law, it has been, or 
is, a metaphor and nothing else. Therefore, contrary to 
the teaching of jurists, it is precisely “legal rights” that 
are more frequently “metaphorical” than any other. 

“ The ultimate object of law,” says Professor Holland, “ is 
no doubt nothing less than the well-being of society,” and, 
although the cynic may smile, it is satisfactory to think that 
those worthy of the legal profession acknowledge such an 
aim. But if there is any truth in history, once we admit 
this exalted aim to be the ultimate object of law, we are 
forced to admit that the immediate object of law is the 
classijkation and protection of rights, and not, as Professor 
Holland and other jurists teach, the creation and protection 
of rights. It is of course open to jurists to contend that 
lawyers, qtta lawyers, are obliged, if they are to fulfil their 
professional duties, to assume that “legal rights” are the 
only genuine “ rights,'’ and if they assume this they must 
further assume that the law can create “rights.” And as 
long as jurists define “legal rights” as they do, for legal 
purposes only, law being what it is now, no one could 
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quarrel with them. But when jurists apply their legal 
definitions to the decision of matters beyond their own 
system of law, as for instance, when Professor Dicey 
summarily dismisses a claim urged on behalf of a large 
section of the community by the assertion that there are 
no such things as “innate rights,” then it is time for the 
public to rebel, and to point out that legal formulas are 
often nothing but fictions necessary to justify the imper¬ 
fections of legal principles. 

A knowledge of all the bitter sorrow and care and misery 
still caused by legal injustice, makes it the duty of every 
responsible adult to do all that lies in their power to urge 
the necessity of legal reform, and legal reform will never 
be completed until such time as genuine “ rights ” only are 
legally recognized, and it thus becomes possible to ade¬ 
quately and truthfully define legal rights as “ those rights 
which are sanctioned by law.” 

It is foreign to our purpose to discuss here the meaning 
of the terms “natural” and “moral rights,” beyond ob¬ 
serving that such classifications are, like the term “legal 
rights,” distinctions drawn between the sanctions which 
enforce “ rights,” and are not distinctions between “rights” 
themselves. 

The whole object of this inquiry has been to make clear 
one cardinal point, and that is that “ Rights exist independently 
of any sanction.'* The terms “ innate and abstract rights ” 
embody this truth, for they are used in antithesis to such 
terms as “ moral or legal rights,” to signify all the innumer¬ 
able rights which are not sanctioned by law, public opinion, 
religion, or anything else. 

Men had “ a right ” to freedom in the days of slavery, just 
as much as they have now, although in those days, that 
“ right ” had no sanction for slaves, either moral, natural or 
legal. “ Rights,” being claims founded on the necessary 
result of given relations between men, arc “ rights ” whether 
those claims be enforced or not. 
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I may seem to have somewhat unnecessarily laboured the 
question as to whether “rights” are, as jurists maintain, 
created by their respective sanctions; but it is a matter 
of profound and far-reaching importance. If rights are 
created by their sanction, then there can be no such thin^ 
as “ a right ” which is not sanctioned either by law or some 
other agency, and if legal rights are nothing but the arbi¬ 
trary creation of the sovereign political power, it follows 
that the whole case for justice to any class whatever which 
cannot secure it by force falls to the ground. 

If there is no such thing as an “innate right,” what 
meaning have the words justice and injustice ? Even a 
jurist could not maintain that “just and unjust” are 
synonymous with the words “legal and illegal.” 

“ Vous ave;5 la foi, Monsieur, a quoi nous sert-clle ? ” 
says one of the characters in a novel by Anatole France. 

“ A pecher, Madame,” is the reply. 

Not to believe in sin is the lowest depth of the scepticism 
which turns everything into ashes, and the soul of a com¬ 
munity is the same as the soul of an individual. Woe 
betide the nation whose political creed leaves it bereft of 
a sense of political sin, for hard will be the lot of the op¬ 
pressed under rulers who deny allegiance to the sovereignty 
of Abstract Right. 

H. Frances Peti:rsen. 


II.—COUNSEL’S FEES. 

I N the recent case of Sadd v. Griffin^ the Court of Appeal 
decided that for the purpose of taxation of a solicitor’s 
bill of costs, under th*e Solicitors Act 1843, “disbursements” 
means actual payments before delivery of the bill, and that 
consequently any sum claimed as disbursements, e.g., fees 

* L. K. [1908J, 2 Iv. li. 510. 
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to Counsel, which have not in fact been paid before delivery, 
must be disallowed. In this case Counsel’s fees amounting 
to : 6s. 6rf. had not been paid when the bill was delivered 
before action brought or when the order for taxation was 
made. The taxation was adjourned in order to give the 
solicitor an opportunity of paying them, which he did, but 
the Court of Appeal nevertheless held that they must be 
disallowed. “ It is necessary in the interests of honesty, 
and in order to remove temptation,” said Farwell, L.J,, 
in delivering the judgment of the Court, ” that all dis¬ 
bursements should be made before the bill is paid, and it 
is equally necessary if an action is to be brought.” 

Thus the rule laid down by Parker, B., that an attorney 
cannot charge for Counsel's fees which have not been paid 
was upheld. 

Under the new Regulations which came into force on 
May 1st an attempt has been made to evade the natural 
consequences of this decision.’ 

These Regulations provide that in taxation under the Act 
of 1843, provided the solicitor sets out in a separate column 
of his bill the unpaid items, and expressly states that they 
are unpaid, such items may be allowed by the Taxing Master 
if they are actually paid before the bill is lodged, and are made 
in discharge of an antecedent liability of the solicitor (in¬ 
cluding Counsel’s fees) properly incurred on behalf of the 
client. 

And where the proceedings for taxation are commenced 
by the client or a third party, payments made by the 
solicitor pending such proceedings in discharge of any 
such antecedent liability so set out in the bill (including 
Counsel’s fees), may be allowed by the Taxing Master if 
it appears to him that such payments have been properly 
made and that no injustice is done thereby. 

By these Regulations it will be seen that the intentions 

* Order LXV, Rule 27, Reguhitiun 29a. 
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of the Legislature and the decision of the Court upon the 
interpretation of the statute have been largely disregarded. 
The credit system which the statute was designed to check, 
has received official sanction. 

The theory that the services of Counsel are gratuitous, 
which has prevailed throughout Western Europe, may be 
traced to the practice of Republican Rome. In these early 
days the Bar was the road to office, and since the advocates 
were usually men of wealth and position, pecuniary reward 
was viewed with indifference and rejected as degrading. 
With the Empire, however, office had lost its inducements 
both from a pecuniary and a political point of view. The 
profession of advocacy began to be followed for the sake 
of its emoluments, and although the old theory survived 
as a tradition, the scale of fees was carefully regulated by 
law. And apparently they could be recovered when earned.^ 
But if an advocate failed to appear to plead a cause for 
which he had accepted a fee he was bound to return it, 
if the absence was due to his own fault - but not other¬ 
wise.® 

When the theory of gratuitous payment was first intro¬ 
duced into this country we do not know. It certainly 
formed no part of the old Common law. The earliest 
known instance of fees to Counsel appears to be that of 
those paid in the celebrated case of Anesty v. Mabel de 
Franchville in 1158. But these fees are given in the aggre¬ 
gate for services spread over many years, months or days, 
and are only interesting as showing that they were paid at 
the time, the money being borrow'ed by the plaintiff from 
the Jews. The xecognised fee to Counsel for appearing in 
Court was an angelj i.e., js. 4^. One of the earliest in¬ 
stances with which I have met occurs in the account roll 
of John le Gaunter, Common Clerk of Hereford for the 
year 1287, vi^.: “ lib. dvobus attonuitoribus coram domino 

» 50,13,1, 13. tw., 4, 6, 11. s Dig ., 19, 2, 38, I. 
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R. de Hyngham pro communHat^ versus episcopum decanum et 
captialum VI s. VIII </.” The same amount was paid to 
William Paston and John Martyn for their “good counsel” 
in 1419, neither of whom at this date were Serjeants. 

From the bill sent in to the city treasurer by the Mayor 
and Aldermen of Canterbury after a visit to London in 
the year 1500, we derive a good idea ,of the manner in 
which and the amount of the fees paid to Counsel and 
of the relationship between Counsel and the lay client. 
The first item is los. paid to Mr. Frewick, Mr. Kingsmill 
and Mr. Holton, Counsel, at Serjeants’ Inn. On the same 
afternoon the city representatives saw Mr. Holton, the 
junior Counsel, in the cloister at St. Paul’s, where he 
corrected a copy of some document, for which he received 
3s. and his clerk I2d. On the following morning 3s. 4<f. 
was paid to each of the three Counsel in Westminster Hall. 
These fees were repeated on the three subsequent days. 

For the examination of sixteen witnesses in the Star 
Chamber a fee of 3s. ^d. a head was paid to Mr. Roydon. 
After a day’s interval fees were again paid to two of the 
Counsel and a breakfast given to Sir Matthew Browne. 
Then as now Counsel had their country houses. Messen¬ 
gers were frequently sent across Tilbury Ferry to “ Maister 
Raimond” who had been retained “to be our counsell” 
at a fee of 3s. ^d. Master Frewick lived at Finchley, his 
clients more than once going to see him there. Meeting the 
Recorder of London on his way to the Temple, the Mayor 
and Aldermen “ besought hym to be good maister to the citie 
and retaigned hym .... 6s. 8^^. and for his servants breke- 
fast in Flete Street . . . . ii<f. The Recorder, however, 
was busy, and having kept his clients hanging about the 
Guildhall all day, it required the payment of another 6s. %d, 
to induce him to attend to the matter. Accordingly, next 
morning at the Temple, the Recorder having “contrived the 
bill and corrected it,” received another 6s. M. for his reward. 
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Master Mordaunt, another Counsel, received as a present a 
pike purchased at the expense of 3s. ^d. 

The earliest instance of a retainer of Counsel by deed 
would appear to l)e that of Partlynge, afterwards Edward Ill’s 
Chancellor, whilst still an apprentice-at-law. It took the 
form of an annuity of two marks per annum, together with 
“ a robe suitable fpr wear among esquires ” at Christmas, 
for advice and services given and to be given to the grantor, 
John de Haverington, during the grantor’s life, against all 
persons except the king. The indenture is dated Wednesday 
after the Feast of Easter, 1325. 

This form of retainer was evidently quite common. Ser¬ 
jeant Manning cites that given to Serjeant Yaxley dated 
i6th July, 1501. For undertaking to attend the assizes at 
York, Nottingham and Derby, and there being “of council 
with Sir Robert Plompton,’’ the Serjeant was to receive 
40 marks, of which was acknowledged as received. In 
addition Sir Robert agreed to pay “ the charges of the said 
John Yaxley as well at York as at Nottingham and Derby.” 

Clearly a breach of any of the conditions contained in 
such indentures constituted a good cause of action. But 
apart from a contract under seal, did an action of debt lie 
upon a promise to pay Counsel his fees for services ren¬ 
dered ? There can be little doubt that it did. Thus, in 
1275, in the Fair Court of St. Ives, Serjeant William of 
Bolton successfully sues for fees for services rendered as 
Counsel in litigation in this Court and in 3 Henry \T 
we find a Serjeant bringing a writ of debt and declaring 
that he had been retained as Counsel for the defendant 
for two years, taking by the year j^io. The judges de¬ 
cided against the Serjeant, apparently upon the ground 
that he was not compellable to be of Counsel to anyone 
for a time certain. But if, since he was bound to attend 
the Court of Common Pleas and to be Counsel to any 
^ Pleas in Manorial Courts, c<J. Maitland, pp. 155, 159, 160. 
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requiring his services in a particular cause, he had brought 
his action of debt for services rendered in a particular 
cause, the action ^^ould have lain. 

And in Marsh and Rainsford's Case, decided in the King’s 
Bench in 1588, we find Chief Justice Wrey laying down the 
following proposition as good law: “ If one cometh to a 
Seijeant-at-Law to have his Counsel, ^nd the Seijeant 
doth advise him, and afterwards tlie client, in considera¬ 
tion of such Counsel, proiniseth to pay him £20, an action 
lieth for it. And so Popham said, it had been adjudged, 
in the exchequer; and it is the common practice in this 
Court.”^ With the right to bring an action for his fees, 
we should naturally expect to find Counsel liable to an 
action for negligence. The evidence of this liability, if not 
abundant, appears none the less to clearly establish such 
liability. 

Thus in 1433 vve have an account of an action brought by 
one Somerton against a banister whom he had retained in 
the purchase of a manor. Counsel had played false and 
purchased the manor for another. It w'as held that an 
action on the case lay." In Doi^^e's Case, 1442, the facts 
were similar. Stokes, apprcntice-at-law, arguing the case 
in the King’s Bench, said, “ Suppose I retain one who is 
learned in the law—Apris del Le}—to be of Counsel with 
me in the Guildhall at a ccitain day: at which day he docs 
not come, whereby my matter is lost, now he is chargeable 
to me in action of deceit.”^ This proposition is cited as 
good law by Chief Justice Rolle, and six years earlier it had 
been expressly decided that wdicre a Serjeant had under¬ 
taken to plead and failed to do so, or pleaded other than 
according to his instructions, he was lialjle in damages to the 
person who had retained him.'* According to Hereford, C.J*, 
if Counsel even advised some business, knowing it to be 

* 2 Leon. HI. ® Year Book, 2 lien. VI, fo. 18. 

" Year Book, 20 Hen. VI, fo. 34. * Ibid., 14 Hen. VI, fo. 38. 
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illegal, he was liable to an action of deceit.' And the rule of 
Imperial Rome, that if Counsel failed to attend he ought 
to return his fee was upheld in 1467, when it was decided 
that if Counsel were retained at a certain sum and did not 
attend, the client was entitled to bring an action against 
him for the recovery of the fee.® This rule appears in the 
Mirror of Justices^ jvnd was held to be good law in the reign 
of James I.’’ 

And in Chancery, as late at 1754, Lord Chancellor 
Hardwicke laid down the proposition that where a decree 
was made by consent of Counsel and without the consent 
of the client, there w'as no right to appeal or rehearing, 
but the remedy was against Counsel himself.'^ In a similar 
and earlier case before the House of Lords, the appellant 
was desired to bring his action against Counsel.® 

Sir John Davies, Attorney-General to James I in 
Ireland, appears to have been the first to have intro¬ 
duced the Imperial theory of an honorarium into this 
country. In the preface to his Report, published in 1628, 
he writes of the professors of the law “for the fees or 
rewards which they receive are not of the nature of wages 
or pay, or that which we call salary or hire, which are 
indeed duties certain and grow due by contract for labour 
or service, but that which is given to a learned Councillor 
is called honorarium, and not vicrces, being indeed a gift 
which giveth honour as well to the taker as to the giver; 
neither is it certain or contracted for, no price or rate can 
be set upon Counsel, which is invaluable and inestimable.” 

Obviously Sir John had been reading Quintilian’s Orations, 
written in the middle of the first century, in which he 
discusses the theory of gratuitous services, contending that 
although one possessed of a sufficient competency ought 

1 Year Book, Edw. II, 1310, Vol. Ill, 196. Seld. Soc. 

* Ibid., 7 Edw. IV, 14. ® Broke v. Montague, Cro. Jac. 9a 

* Bradish v. Gee, Ambler, 229. ® Harrison v. Rumsey, 2 Ver. Sin. 488. 



counsel’s fees. 


40X 


not to make a trade of his profession, yet one constrained 
to earn his livelihood need not refuse to accept pecuniary 
rewards. “A virtuous advocate therefore,” he concludes, 
“ will not seek to get more than is sufficient for him, and 
even one, whose poverty obliges hiip to receive fees, will not 
take them as a debt due to him, but receive them as an 
acknowledgment; being well aware that the obligation is 
still on his side. For in truth the services of Counsel 
ought not to be sold, nor, on the other hand, go unre¬ 
warded.” When Quintilian wrote, the Roman Bar was 
passing through a transitional period, and the writer was 
endeavouring to reconcile modern practice with ancient 
custom. 

Davies’s view was expressly adopted by Blackstone, 
who wrote in 1763; “ Counsel’s fees were given to him, 
not as locatio vel condiictio, but as qiiiddam honorarium; 
not as salary or hire, but as a mere gratuity which a 
Counsellor cannot demand without doing wrong to his 
reputation.” He then proceeds to quote the passage from 
Tacitus which recites the decree of the Senate, limiting 
the honorarium to ten thousand sesterces, “or about j^8o 
of English money,” ^ quite oblivious of the change which at 
this date had taken place at the Roman Bar. 

The influence of the new' learning introduced by Black- 
stone speedily made itself felt in the Courts. It was held in 
1791 that no action lay against Counsel for negligence,^ and 
in the following year, in an action to recover a fee paid to 
Counsel to argue a cause, which he failed to attend. Lord 
Kenyon said it was the general opinion of the profession 
that Counsel’s fees “ were as a present by the client, and not 
a payment or hire for their lab»^ar,” and that it was for Mr. 
Philipps to decide whether be returned the fee or not.® 

* 3 Bl. Comm.^ 26: T<u. Ann.^ l, ll, 7. 

* FtU V. Broton^ i Peake 131. 

® Turners. Philipps^ 1 Peake 166. 

26 
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The reasons given for this exemption of Counsel from an 
action for negligence was, that it would be a hardship to 
subject him to an action at the suit of a client against 
whom he could not maintain an action for his fee. But as 
tlie learned editor of the third edition of Blackstone’s Com- 
mcniaria observes, “ it is not easy to perceive why the 
situation of a barrister should differ from that of any other 
person who undertakes without reward to perform a service 
for another. Such persons it is clearly settled are liable for 
gross negligence, and where their situation is such as to 
imply that they possess skill or knowledge in the matter, the 
want of it is imputable to them as gross negligence.” But 
however just it may appear that Counsel should be liable for 
want of professional skill, it has long been felt that in the 
highest public interests such liability ought not to attach, 
and it must be remembered that up to the middle of the 
i8th century much business which is now transacted by 
solicitors was still in the hands of Counsel, and that too 
without the intervention of a solicitor. 

The theory of a mere honorarium, which at the option of 
the client might be slipped surreptitiously into the hand 
of a successful advocate, in spite of some decisions and the 
opinions of modern text-writers, was not even on the bench 
universally accepted. “ It is never expected,” said Bayley, J., 
in Morris v. Hunt,^ decided in 1819, “it has never been 
the practice, and in many instances would be wrong, that 
Counsel should be gratuitously giving up their time and 
talents without receiving any recompense or reward. It is 
the recompense and reward w’hich induce men of consider¬ 
able ability, and certainly of great integrity and with every 
qualification which is necessary to adorn the Bar, to exert 
their talents. It is the emoluments in the first instance, to 
a certain degree, that induces them to bear the difficulties 
of their profession, and to wear away their health, which a 

1 I Chit. 544. 
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long attendance at the Bar naturally produces; and it is 
of advantage to the public that they should receive these 
emoluments which produce integrity and independence; 
and I know of nothing more likely to destroy that inde¬ 
pendence and integrity than to deprive them of the honour¬ 
able reward of their labours.” 

“ Was it ever understood by any maiif” asked Best, J., in 
the same case, “ that gentlemen who are put to the most 
enormous expense in rendering themselves competent to 
appear in a Court of Justice as advocates, are to act for 
nothing ? No man is so ignorant or so stupid as to suppose 
that this can be the case.” 

But as Bayley, J., went on to declare it was the duty 
of Counsel to take care, where they have fees, to see that 
these are paid upon the delivery of their briefs, and if this 
duty is neglected or disregarded the law will not afford them 
any remedy. And the reason for this is, as he explained, 
that their emoluments should not depend upon the success 
or failure of the cause, but should be equally the same, 
whether they were successful or unsuccessful. In this way, 
and in this way only, could their independence and integrity 
be maintained. This declaration is in conformity with the 
practice at the Bar at this period and for many years 
subsequently. 

In the Inner Temple Library may be seen a highly- 
polished wooden bowl which was used by Baron Martin 
when at the Bar, from 1830 to 1850, for the reception of his 
fees, which were then paid in cash with the brief. Plarlier 
still we have Roger North’s account of his brother’s emolu¬ 
ments when Attorney-General. In a drawer lay three skull 
caps: “One had the gold, another the crowns and half- 
crowns, and another the smaller money.” 

The case of Veitch v. Rttssell,^ tried in 1842, may be 
mentioned here as showing the opinion of the judges at this 
period. This was the case of a physician suing for his fees. 

» 13 C. B. (N. S.) 677 ; 9 L. T. 736. 
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It was held that where there was an actual contract, the 
onus of proving which rested on the physician, he was 
entitled to sue. 

It must' be assumed as clear,” said Lord Denman, C.J., 
“ that physicians and Counsel usually perform their duties 
without having a legal title to remuneration. Such has 
been the general* understanding. To prevent that from 
operating, some express agreement must be shown.” “ I 
am of the same opinion,” said Coleridge, J. “To support 
such an action as this there must be, not indeed an express 
contract, but an actual contract.” 

"Whatever doubts still existed as to Counsel’s right to 
recover his fees, was settled once and for all by the decision 
of the Exchequer Chamber in Kennedy v. Brown in 1863.^ 
The distinction was taken between fees agreed to be paid 
for advocacy in litigation and for non-contentious business. 
“ We consider,” said the Court, “ that a promise by a client 
to pay money to a Counsel for his advocacy whether made 
before or during or after litigation has no binding elfect; 
and furthermore, that the relation of Counsel and client 
renders the parties mutually incapable of making any con¬ 
tract of hiring and service concerning advocacy in litigation.” 
This conclusion was declared by the Court to be in conso¬ 
nance with the authorities and with principle founded on 
good reason. I need not quarrel with this conclusion, which 
was prompted rather by a regard for the best interests of 
the public and of the profession than for adherence to 
precedents. From the authorities already cited it will be 
clear that I do not agree with the decision as a matter 
of law, however beneficial it may be to the administra¬ 
tion of justice. I ajm content to accept the declaration of 
Lord Watson in Reg, v. Doutre,^ viz.: “Their Lordships 
are willing to assume that the law of England, so far as it 
concerns the right of the Bar in England to sue or make 

1 13 C. B. (N. S.) 677 ; 9 L. T. 736. » 9 App. Cas. 745 {1884). 
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agreements for payment of their fees, was rightly applied 
in the case of Kennedy v. Brown^ but they are not prepared 
to accept all the reasons which were assigned for that 
decision in the judgment of Erie, CJ.” 

The important point for my present purpose, however, is 
not whether this decision is right, but the statement by 
Erie, C.J., in reference to Counsel’s fee*that “in England 
the general usage is pre-payment.” 

It is true that with the extended use of cheques the old 
practice of paying the fee with the biief was continued. 
Under the tape the cheque for the fee was to be found. 
Such was the universal practice, but to-day this is far from 
being the case. Apart from the case of Counsel in leading 
practice—and even here only, perhaps, m case of those in 
the first rank—is the cheque paid with the brief except in 
criminal causes. Here and theie an old-fashioned solicitor 
continues the practice in the case of all Counsel, but it is 
sufficiently rare to cause surprise and comment in chambers. 
And it is still customary for a solicitor, when delivering a 
brief to a Counsel for the first time, to accompany it with 
the fee. With tliose exceptions, the general practice is to 
deliver the brief without the cheque. 

The judges have never been tired of declaring that 
Counsel have the remedy in their own hands. They are 
not obliged to accept a brief without the fee. This was 
a sound doctrine in the earlier days of a comparatively 
small Bar, when the duty of Counsel not to accept a brief 
without the fee was the rule and not the exception, and 
when breach of this rule was regarded as a breach of the 
etiquette of the Bar. But with the enormously increased 
membership of the Bar, and consequently increased com¬ 
petition, the rule is habitually, nay almost entirely dis¬ 
regarded. Only the other day the Prime Minister, in a 
public speech, related how he received his first brief without 
the fee and without the slightest expectation of ever seeing 
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it. Fet in spite of this general disregard and practice, the 
Gei\eTa\ Council of the Bar have passed the following reso¬ 
lution, viz.:—“ It is a breach of professional etiquette for 
Counsel to whom a brief has been delivered by a solicitor 
to agree with that solicitor that he Counsel will wait for 
payment of fees payable on the brief until that solicitor 
shall have receiveck them from his lay client.” 

Apart from those cases in which Counsel or his clerk 
is told by the .solicitor, as an excuse for non-payment of 
the fee with the brief, that he has not yet received it from 
his client, or in which Counsel or his clerk has expressly 
agreed to wait, there arc the innumerable cases where the 
brief is left without the fee and nothing is said. In such 
cases surely Counsel by his conduct impliedly agrees to 
wait for .his fee. The rule, if it means anything at all, 
means that Counsel ought not to accei)t a brief without 
the fee. What is the object of passing rules which it is 
well known arc habitually and generally disregarded by 
the profession ? If the gratuitous theory is correct, what 
need of any rule ? But it has become a mere legal fiction. 
The first request by a solicitor to his client is for a cheque 
to cover out-of-pockets and Counsel’s fees. The public is 
under no delusion as to the gratuitous services of Counsel. 
It is recognised as matter of common knowledge that the 
services of Counsel must be paid for, and paid for in pro¬ 
portion to the importance and intricacy of the cause and 
the professional status of the advocate. It is the modern 
system of credit which is causing the trouble in both 
branches of the profession. But it is quite impossible for 
individual members of the Bar to oppose the system. 

The junior Counse) who declined to accept a brief with¬ 
out the fee would lose his practice within a month. This 
system of credit is demoralising to the Bar, a constant 
source of temptation to solicitors, and unfair to the public. 
The rule that Counsel cannot be sued for negligence is a 
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natural corollary to his incapacity to contract for his fees. 
On the ground of expediency alone both rules must be 
retained. But since the practice which prevailed of pre¬ 
payment when those rules were introduced, has given way 
to the credit system, it is necessary to bring the new rules 
relating to payment into conformity with modern ideas. 

It should be a breach of professional etiquette for Counsel 
to accept a brief without the fee except for good cause, 
and Counsel who accepted a fee in a cause to which he was 
unable to attend should be liable to return such part of the 
fee as might be apportioned to attendance in Court. And 
since the General Council of the Bar has no disciplinary 
powers, these and similar rules relating to the etiquette of 
the Bar should be stringently enforced by the Benchers of 
that Inn of Court of which the offending Counsel may be 
a member. 

It is matter for regret that the attempt should have been 
made by the authors of the new Regulations to weaken the 
principle laid down in Satld v. Griffin, and to lend official 
support to that credit system which is one of the causes 
of the disrepute in financial matters in which the profession 
of the law as a whole is held in the public estimation. 

Hugh H. L. Bellot. 


III.—THE LAW OF THE UNIVERSITIES. 


IX. The University Courts. 


T he literature on this subject is of vast proportions. 

All that can be done in this place is to afford a 
guide to some of the main points, illustrated by cases. 
Only a selection of the numerous cases can be given, 
especially as many of the older ones arc cither no longer 



4 o8 the law of the universities. 

good law or deal with circumstances which have passed 
away or on points of obsolete pleading.^ 

The courts are the Chancellor’s or Vice-Chancellor’s, those 
of the High Steward and of the Coroner, and the Leet.® 
The first is the most important in history and in practice.® 
It seems to have existed as long or almost as long as the 
Chancellor himself and has been for many centuries a 
necessary adjunct to the position. But the procedure and 
jurisdiction of the courts of the two universities have 
never been the same, and even now they differ in several 
important particulars, especially that the Cambridge court 
can only try cases where both parties are members of the 
university. The theory of a court for privileged persons 
is not peculiar to England, the privilegium fori was found 
at Paris and Bologna, but has not been adopted in the 
newer English universities. In one of the Bentley cases 
the existence of the Cambridge court was pleaded as being 
of immemorial antiquity. Cases occur as early as the Year 
Books in which the Chancellor’s jurisdiction was considered 
by the superior courts and sometimes admitted and some¬ 
times not. The procedure before recent changes was by 
the Civil and not by the Common law, i. e., inquisitorial 
and not accusatorial.^ By the Act of 1854 the Common 

* tiial a defenclant cannot claim privilege by demurrer, Davies v. 
Stringer, [1696], Garth., 354. Demurrers no longer exist. 

* The old Court of Hustings at Oxford, now obsolete, was a city and not a 
university court. 

^ Its real name may be considered doubtful, as both arc used. For instance, 
the official title of the MS. series of decisions is Acta Curiae Caiuellarii; in the 
Oxford statutes it is Curia Commissarii sive Vice-Cancellarii. On the other 
hand the assessor is called in a university statute of 1897 assessor in the 
Chancellor's court. Possibly the name of Vice-Chancellor’s court became 
common when the ChanceUors ceased to be resident graduates. In the 
fifteenth century deputies called hebdomadarii, no doubt because they sat 
weekly, frequently acted. Unlike the Chancellor they were subject to chal¬ 
lenge (recusaiie). 

* Dijudicant per jus civile ct secundum juris livilis formam. Sir Arthur Duclc, 
Dt Usu et Authoritatc Juris Civilis, ii, 8, 3, 30 [1654]. 
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law procedure was substituted at Oxford. The Act of 1856 
has no corresponding provision as to Cambridge, but it may 
be taken that since the Act of 1894 the Common law ’pro¬ 
cedure is the one adopted at Cambridge. The cases noted 
in Anstey and other sources, such as Brian Twyne and 
Ayliffe, show how multifarious were the matters coming 
before the Chancellor or his deputy in his^ judicial capacity. 
Administration of oaths to the sheriff to assist the Chan¬ 
cellor, to keep the peace,^ that the principal of White 
Hall is not a Scotsman. Licences to beg and to preach. 
Proof of Wills. Compurgation. Shooting at the proctors. 
Wearing swords. Abjuration of playing tennis. Sanctuary 
in Broadgates Hall. Ernbeijzlement of contributions 
towards a college cook’s annual “beanfast.” Excom¬ 
munication- and pillory. Oath of sojourner that he was 
well disposed to the king. Appointment of Clerks of the 
Market.* 

William of Drogheda the canonist, in his Summa, shows 
how he made three actions out of one injuria in the court. ^ 
In 1716 Ayliffe was prosecuted in the court for some ex¬ 
pressions in the appendix to his Ancient and Present State 
of the University^ one of the main authorities on the court. 
He had accused the Warden of New College of misappro¬ 
priating the revenues of the college." In 1693 proceedings 

1 Oweytty Clertats, Vicaj-ius Sti. Ae^dii^ juravit super librum de pace 
servanda, induxit haculiim, (gave up the slick), et solvit duos solidos, (Anstey, 
668). The Chancellor, besides having to determine a question of fighting, might 
have to Bght himself. In the fourteenth century there was a pitched l)atlle at the 
Hmithgate between him and Rc^er of the Dea<l Sea (B. Twyne, Apologia, 295 
[1608]). It may lie noticed that Twyne’s MSS. are difficult of access, as they 
appear to Ije in three different places. 

* The power of excommunication no doubt depended on the original position 
of the Chancellors as delegates of the bishops of Lincoln and Ely. 

* These still exist, but the office is now a sinecure. At Camlmdge they never 
existed, but similar powers were granted against forestallers and regrators by 
patent rolls of Edward II and Richard II. Sec Documents relating to the 
University atid College of Cambridge, pp. 5 and 26. 

< E. W. Maitland, Eng. Hist. Rev., xii, 652. 

® See The Case of Dr. Ayliffe at Oxford [1716J, sup[K>sed to have been written 
by Ayliffe himself 
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were taken ajjainst Anthony Wood for a libel on the Earl 
of Clarendon’s father.^ The Cambridge court in 1718 de¬ 
prived Bentley of his degrees. Two modern Oxford cases 
of interest will be found in the Appendix. The rights of 
the courts were continually limited by prohibition and by 
imperial legislation. It was early settled that they could 
not entertain qud^tions affecting the freehold,^ or quo 
warrantor or qmre impedit. As to equity the matter was 
more doubtful. In 1675 the claim of the Oxford Chancellor 
to hold a court of equity was disallowed.'* In 1714 a similar 
claim was allowed.* Perhaps the best solution is to be 
found in a case of intermediate date, where the Court of 
Chancery held that the jurisdiction of the Oxford court 
extended to matters in Common law or to proceedings in 
equity that might arise in such cases, not to pure matters 
of equity, such as specific performance." It is submitted 
that this probably represents the modern law and that the 
Chancellor’s court is in much the same position as the 
King’s Bench Division when a question of equity comes 
before it. It has been held that the superior court cannot 
take judicial notice of the privilege of the Chancellor’s 
court. Being a franchise it must be pleaded. In this 
particular case the university was put to declare in pro¬ 
hibition.® Whether the jurisdiction of the court can be 
waived by a litigant entitled to take advantage of it is 
somewhat doubtful. In an action for defamation it was 
not allowed.^ In a later case the defendant, a non-privi- 
leged person, waived objection to the jurisdiction, then 

* Described in Vol. iv of Wood's Life ami Times. 

® This was held sis to land in Cornwall claimed against the Rector of Exeter, 
Stephens V. Berry’[16H3], 1 Vern. 212. The case is interesting as being one of 
the numerous proceedings against Dr. Bury or Berry. 

® Brat V. Taylor, Cas. in Ch., 237. 

* Alderidge v. Stratford, 22 Vin. Abr., 11. 

* Drapers. Croivther [l68$], 2 Vent., 362. 

“ Cambridge University s. /Vva’[1697], .Skin., 665. 

^ Wilcoihs V. BreuidcU [1628], Cro. Car., 73. 
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afterwards appeared and defended on the merits. He was 
arrested b}' warrant of the Duke of Wellington and ordered 
into custody till he had satisfied the debt. It was held 
by the King’s Bench that he might still be discharged on 
habeas corpus and might insist before the superior court 
on the want of jurisdiction.^ 

The Oxford court is regulated by a statute of the uni¬ 
versity of 1636, amended by later statutes, and by statutes 
of the realm and rules framed thereunder, all in more or 
less accordance with previous charters. The jurisdiction 
extends over every scholaris vcl persona- privilegiaia in uni- 
versitatc degens, and that when only una pars scholaris, pro¬ 
vided that the matter is a civil one. Criminal proceedings 
have been dealt with in the chapter on discipline. The 
imperial statutes regulating the Chancellor’s court are 
those of 1862 and 1884, the university statute is Tit. xxi 
{De Judiciis). By the Oxford University Act, 1S62 (25 & 
36 Viet., c. 26, s. 12), the Vice-Chancellor was empowered, 
with the approval of any three judges of the superior 
courts, to make rules for regulating the practice and forms 
of procedure in all proceedings within the jurisdiction of 
the court of the Chancellor of the university commonly 
called the Vice-Chancellor’s court, and with the like ap¬ 
proval to annul, alter, or add to any such rules. The 
Supreme Court of Judicature Act 1884 (47 & 4 ^ Viet., 
c. 61, s. 24), enacts that where by virtue of any statute or 
charter or otherwise powers of making rules and orders 
for regulating the procedure or practice of or the costs or 
fees of any inferior court of civil jurisdiction’^ are given to 

^ Perrin v. H’esi [1835], 3 A. X' E., 405. 

® Persona Includes a college, Magdalen College CfljA[l674l, 1 Mod., 163. 

* The Chancellor's court is a court of record, but is at the same time an inferior 
court to which prohibition or certiorari will lie. In this it resembles the County 
Courts. The Common Picas in Kemp v. Neville, admitted that the Cambridge 
court is a court of record, but the case was decided on the facts, and no cer¬ 
tiorari was applied for. It was granted in K. v. VUe-CJuuueUor of Cambridge. 
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or have been exercised by the judge of any such court 

.any rules or orders made after the commencement 

of the Act by virtue of any such powers as -aforesaid shall 
be subject to the concurrence of the authority for the time 
being empowered to make rules for the Supreme Court. 
Further provision is made for the alteration or annulment 
of any existing ruie or order. Under the powers of this 
Act rules of procedure were made on 21st March, 1892, 
by the Vice-Chancellor with the approval of the Rule Com¬ 
mittee of the Supreme Court. These rules were amended 
on 20th October, 1907. They will be found in the Gazette 
of the respective years. They repealed the rules of 1864 
made under the Act of 1862. 

The ordinary judge is an assessor, appointed by the Vice- 
Chancellor under a university statute of 1897.^ Under the 
same statute a registrar of the court is appointed by the 
Chancellor by letters patent, and “ a competent number 
of solicitors ” may be admitted as proctors by the Vice- 
Chancellor. 

Appeals formerly lay in spiritual cases ultimately to the 
Pope,® then to the Arches Court of Canterbury, in secular 
cases to the Delegates of Appeals in Congregation and from 
them to the Delegates of Appeals in Convocation, with a 
final appeal to the King in Chancery. All this has been 
changed by an Order in Council of 23rd August, 1894, which 
enacts that in pursuance of the Supreme Court of Judicature 
Act 1875 and the Statute Law Revision and Civil Procedure 
Act 1883, the enactments and the rules oi the Supreme 
Court relating to appeals from county courts shall apply 
to the Chancellor’s court, commonly called the Vice- 
Chancellor’s court, in the University of Oxford. 

^ This seems inconsistent with the 1636 statute (xvii, 2), under which the 
Chancellor is to hear and determine lontrovcrsias omues circa causas civiks 
spirituaks ct crimiualcs aft'ccling privileged jx-nsons. Nothing is said a 1 x>ut a 
deputy, and the spiritual and criminal jurisdiction is without a doubt olisulete. 

Anstey, 460. 
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The court of the High Steward has been already men¬ 
tioned. He has still nominally the right of holding a leet 
or view of frankpledge^ (Statute xvii, 2), which he shares 
with the Chancellor (xvii, i, 2). The Chancellor’s court 
was a court of probate for lesident members up to i860. 
The probate jurisdiction was abolished by 23 & 24 Viet., 
c. 91. A coroner appointed by Convocfition holds an in¬ 
quest on the death of any resident member of the university 
where an inquest is necessary. This right is specially pre¬ 
served by the proviso saving the rights of franchise coroners 
under the Coroners Act 1887, s. 42. The jury should con¬ 
sist wholly or chiefly of matriculated persons. 

The Cambridge court, also a court of record, differs in 
many particulars from that of Oxford, and the effect of its 
narrower jurisdiction is that the reported cases concerning 
it are fewer in number. The ordinary judge is the com¬ 
missary. Its jurisdiction in civil matters is now confined to 
cases where both parties are privileged persons, not where 
there is only una pars scholarh, as at Oxford. But this was 
not always the case. For instance, the charter of 1588 
gave jurisdiction omnium placitoriim petsonalium ubi persona 
sub privilegis universitatis una pars crit.^ And by Close Roll 
of Edw. Ill, fol. 30, indictments of stationers, writers, 
binders, and illuminators of books were to come before the 
Chancellor’s Court.* No advocates for the parties were 
allowed under penalty of the party using one losing his case, 
unless for bad health or other legitimate cause.* Conse¬ 
quently there are no proctors of the court, as at Oxford. 
This view of the cour^ as a forum domesticum is still carried 

^ Referred to as existing in the Ma^'dakn College Case [1647J, i Mod. 163. 
The clerks of the market are perhaps the last vestige of the leet jurisdiction. 
At Cambridge the leet seem to have existed a century later, as it is tr^ted as 
existing in the litigation arising out of the contest for the High Stewardship in 
1765. Much information as to the leet will be found in E. J. C. Hearnshaw, I^et 
Jurisdiction in England (1908). * i Dyer, 33. 

• Documents relating to the University Colleges of Cambridge^ 21. 

* Statuta Antiqua^ 325. 
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out by Stat. A, c. 8, of the existing university statutes in 
these words: “ All causes and contentions which belong 
to the cognisance of the university shall be submitted to 
the judgment of the Chancellor or the commissary unless 
one of the litigants be a person having the degree of M.A., 
or some equal or higher degree, in which case the Chancellor 
shall have jurisdietion. They shall be determined with as 
little delay as possible and without the formalities of law.” 
The only jurisdiction over non-members of the university 
appears to be over women of bad character.^ 

An appeal from a decision of the commissary lies to the 
Chancellor within six hours, from the Chancellor to the 
Senate within two days. 7 'hcre is no further appeal to the 
High Court of Justice as there is from the Oxford court. 

The jurisdiction of the Chancellor’s court is protected by 
the doctrine of conusance of pleas. ^ The court being a 
franchise, its jurisdiction will be recognised by the High 
Court on the claim being duly proved by evidence. On due 
proof, the case, if brought in any other court, will be 
remitted to the university court. Conusance is still com¬ 
petent, having been acknowledged by the King’s Bench 
Division as lately as 1886.* At Cambridge the right is 
limited by ig & 20 Viet., c. xvii, s. 18, which abolishes the 
right of the university to claim conusance of any action or 
criminal proceeding where any person who is not a member 
of the university is a party. The earliest recorded claim 
seems to have been made in 1367. At one time the claim 
was allowed in cases where it would not now be admitted. 


* See the chapter on discipline. The jurisdiction inter extraneos given by 
the statutes of 1570 in tntndinis Sturbrigiensihus et iis quae ad fesium Sancti 
Johannis Baptistae apud Barnwell tenentur seems obsolete. 

^ It is also called cc^isance or cognitio, in criminal matters Hgnificatio or 
notijicatio. Cr^gnisance in this sense must l)e distinguished from cognisance jn 
replevin. They have nothing but the name in common. 

* Gimtett v. WhittingTtam^ 16 Q. B. D., 761. 
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It lay at Oxford in the case of members of matriculated* 
guilds of tradesmen, of college servants, and of non-resident 
members of the university. Conusance may be claimed in 
four different ways; (i) by the King, (2) by the Chancellor, 
(3) by the Vice-Chancellor, (4) by the defendant. The King 
appears to claim by virtue of his invaded franchise.® But 
as a matter of practice the second and third modes are the 
only ones now in use.'* It cannot be claimed in every case 
—for instance, where the Chancellor or Vice-Chancellor is 
sued, for that would make him judge in his own cause.* It 
did not lie against the Exchequer when that was a separate 
Court,*’ and possibly does not lie now whore the question to 
be'tried is a purely equitable one. To suppoit the conusance 
a charter must be proved, it will not be presumed.® The 
privileged person must show' that he was privileged at the 
time of action brought, it is not enough to show that he was 
such at the time of claim of conusance.' The Chancellor 
claims conusance at his peril. “ If the Chancellor should 
certify falsely that a person is resident w'ho is not, there is 
no doubt that an action upon the case would lie against 
him.”” A good illustiation of the working of the claim is 
affoided by a seventeenth century case. Plaintiff filed a bill 

* The Chancellor (if Oxford slill has nonuiuUy luthonly lo ronslitutc imotpora- 
horns attifium intia univei^itafn pramiutuni by the stalutcs of the unhersily, 
xvii, I, 2, II. Mahuula seems to be derived fiom mahtx, and means a register. 
It IS so used in the Iheodosian Code. Its use in this sense is not unlike its use in 
Scotland, where it means the insertion of armorial bearings in the Register of the 
Lyon King of Aims, regulated b> an Act of the .Scottish Parliament of 1672. 

* Such ckrim appears in one or two old cases, as in Anon. [1630], Litt., 304 f 
where it was granted on the non intromittant clause in the charter of 14 lien. VIII. 

* The form of claim by the Chancellor, the Marquess of .Salisbury, will be found 
m Ginnett v. H hitttm^hanif above, and a mmh more voluminous one in the older 
s'yle by the F \rl of Arran in IVclles 'J'tahemc [1740J, Willes, 241. 

* Unless m tresjiass, Chase's Case, alxive. • 

® U'l/litts V. Shaliioft [1662], Ilirdi., 188, the reason liemg that only the 
Justices of either Bench were named in the charters of exemption. 

® Y. B., 40 Edw. Ill, 18, 8 ; Y. B., 18 Hen. VI, 18, 6. 

^ Fryer v. Deiu [1628], Godb., 404. 

" Lord Camden in Hayes v. Zo»^[i766], 2 Wils., 310. 
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to have a bond for £ioo delivered up, the sum secured 
having been paid. Answer that the defendant was a Doctor 
of Law resident in Oxford. The Chancellor certified and 
demanded conusance. The court dismissed the bill.' It 
has been already stated that a college may make the claim. ® 
Conusance or signijicatio need not necessarily be claimed; it 
is entirely at the discretion of the Vice-Chancellor or other 
person entitled to claim. There is a tendency at present to 
leave small cases to be tried by justices of the peace in the 
ordinary course. 

Some of the authorities state that Castle v. Lichfield [1670] 
Hardr., 505, is the oldest reported case in which conus’ance 
was allowed. But the dates of other cases show that tliis 
must be erroneous. It was an indebitatus assumpsit for 
tobacco supplied and the claim was admitted. 

James Williams. 


IV.—CRIMINAL STATISTICS, i907.» 

I "'HE common-places of an idealistic system of philosophy 

-■ strike the ordinary person as fantastic and absurd. 
The analysis of the sensations of taste or touch creates in 
him an uncomfortable feeling and robs him of his easy¬ 
going unthinking belief that the material world somehow 
exists quite independently of him, in just the same way as 
it exists for him. He becomes impatient with this foolery 
and approves heartily of Dr. Johnson’s short way of refuting 
Bishop Berkeley. The idea that knowledge is something 
to which “the subject” is as necessary as “the object,” 
seems to him preposterous; he much prefers to banish such 

* Bmhby v. Cross [1676], 22 Vin. Abr., 3. 

* Magdalen College Case, above. 

* Judicial Statistics (Engiattd and Wales), 1907. Part 1 .—Criminal Statistics. 
London: Wyman & Sons. 
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unprofitable speculations and to remain contentedly satisfied 
with the belief that sugar is in itself sweet, and that the 
relation of cause and effect is somehow inherent in the 
nature of things. He is in short incurious about the 
psychology of knowledge, and would be astonished to 
learn that his constant habit of compiling statistics with 
the object of drawing inferences from •them is really a 
manipulation by himself of material which would otherwise 
remain formless and chaotic. There is a natural tendency 
in every man—even in the philosopher in his unphilosophic 
hours—to think that somehow the categories of the hu¬ 
man mind correspond to leal differences in things, and it 
is‘'difficult to escape from the sub-conscious belief that the 
division of history by the reigns of kings and emperors, 
or by centuries, has some special significance, apart from 
the fact that such divisions are merely a convenient de¬ 
vice for obtaining a general survey of things. Our habit 
of taking stock, so to speak, at the end of say 50 or 100 
years, is merely one result of our decimal system of num¬ 
bering. This reflection may serve to lessen the feeling 
that the volume of criminal statistics for 1907 is of less 
interest than the volume issued in 1908. Last year’s volume 
was the fiftieth of the series which gives statistics of crime, 
and it contained in addition to the figures for 1906, com¬ 
parative tables which showed the variations in the statistics 
over a period of 50 years. The present volume contains the 
statistics for 1907, and its comparative tables are restricted 
to the years 1903—1907. There is no reason in the nature 
of things why the 50th rather than the 51st year should be 
the “natural” year in which to review the variations of 
recorded crime, nor is there any reason why 1856 should 
be the starting point of the series of volumes. The interest, 
however, of the study of statistics lies in the examination 
of the figures, as compared with corresponding figures for 
other periods, and in the attempt to explain the variations 

27 
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which appear: and the greater the area over which the 
comparison can be made, the greater is the interest of the 
study. It therefore remains true that the present volume 
with its restricted comparative tables is of less interest 
than the preceding volume. 

Last year we expressed the view that the great majority of 
the serious crimes* committed may be traced to the unsatis¬ 
factory conditions in which the poorest classes live, and we 
maintained that the astonishing diminution in crime during 
the last half-century could only be explained by the general 
rise of the standard of life among the less fortunate strata 
of society. The diminution is so remarkable that it is worth 
while again to recall the figures—in 1857-C1 the average 
number of persons tried for indictable offences was 52,346, 
and in 1906 the number was 59,079: yet in the meantime the 
. population had nearly doubled itself. It would be unreason¬ 
able to expect that each year should show a distinct advance 
over the preceding year—the infinity of forces which affect 
the general condition of a people, leads us to be prepared 
for occasional set-backs. And, in fact, this was the case; 
though the general results of the period of 50 years were 
entirely satisfactory, there w'ere from time to time slight 
relapses. It is obvious, for example, that a year of trade 
depression, or of bad harvests, tends to drive below the 
margin of subsistence many who would otherwise have lived 
comfortably enough: and it is not unnatural that in such a 
year there should be an increase in the number of larcenies. 
It is therefore no cause for despair if the statistics for any 
given year seem to compare unfavourably with those of the 
preceding year. The w’ise reformer is too aware of the 
complexity of human affairs to be disheartened because the 
tide of progress occasionally seems to ebb. 

It is with this view' of progress that w'e must approach 
the statistics for 1907. It may be remembered that for the 
purpose of these statistics offences are divided into three 
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classes^—indictable offences, criminal non-indictable offences, 
and other non-indictable offences. The first of these classes 
needs no explanation. The second class includes such of¬ 
fences as assaults, cruelty to children, malicious damage, 
offences under the Prevention of Crimes Acts, and certain 
offences, such as frequenting, under the \"agrancy Acts—the 
word “ criminal ” being used, not in a tedinical sense, but in 
order to distinguish the more serious of the non-indictable 
offences from those which cannot be regarded as “criminal ’’ 
in the ordinary sense of the word. This last class of 
offences—described as “ other non-indictable offences ’’— 
roughly comprises all contraventions of municipal regula¬ 
tions established in the interests of the public safety, health 
or comfort, and not involving violence, cruelty, or gross dis¬ 
honesty. It is generally admitted that the figures relating 
to the first of these three classes are the best index to the 
fluctuations of crime, and the figures for 1907 show that 
there has been an increase of crime. It is perhaps as well 
here to enter the customary caution as to the reliability of 
inferences drawn from statistics. It is obvious that statistics 
must always be considered in relation to the material with 
which they deal, and that they become less reliable as the 
material becomes more complex. But we cannot have it 
both w'ays : we cannot on the one hand appeal triumphantly 
to statistics when their results are in accordance with our 
wishes, and on the other hand seek to discredit them as 
mere figures when their results are disappointing. If we 
are justified in claiming a general improvement during the 
last half-century on their authority, we must equally admit 
that in 1907 there was a set-back. For the figures relating 
to indictable offences show that 98,822 indictable offences 
were reported to the police in 1907, as against 9i,6<?5 in 
1906: the proportion of such offences to the populatioiv. per 

• The number of persons in 1907 for trial, or trietl, for (a) indictable offences 
was 61,381; (b) criminal non-indictable offences, 79,862; and (c) other non¬ 
indictable offences, 605,712 ; total of the three classes, 746,995. 
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100,000 being 283 in 1907, as against 275 in 1906. It is 
true, as is pointed out in the Introduction to the volume, 
that “ as compared with the previous year, *the total number 
of persons tried, of persons convicted, and of convicted 
persons imprisoned, have all appreciably decreased,” but this 
decrease is restricted to minor offences. On the assumption 
that the figures retating to indictable offences are the best 
index to the volume of crime, crime increased during 1907. 

We may now consider these figures more in detail, using 
the numbers of persons actually tried for indictable offences, 
at Courts of Record and at Courts of Summary Jurisdic¬ 
tion. The total number of persons so tried in 1907 was 
61,381, as compared with 59,079 for 1906, and with 60,065 
as the annual average for 1903-7. This increase of 2,302 
over the figures for 1906 is mainly due to an increase in the 
number of persons tried for offences against propert}', which 
in 1907 was 57,809, as compared with 55,483 in 1906. It 
is pointed out in the Introduction that offences against 
property, mainly consisting of different forms of dishonesty, 
make up about sixteen-seventeenths of the total of crime 
and completely dominate its annual fluctuations. It is a 
curious fact that the number of offences against the person 
usually varies inversely with the number of offences against 
property. During the last twelve years the number of pri¬ 
soners tried for offences against the person has varied only 
within narrow limits: it was 2,812 in 1896 and 2,596 in 
1907. The number of persons tried for offences against 
property during the same period has varied roughly between 
47,000 and 58,100, the number in 1896 being 47,400 and in 
1907, 57,809. The movements of the figures are, perhaps, 
hardly large enough,to justify any attempt to discover a 
necessary relation between them, but there seems to be some 
ground for thinking that if there be a variation, it will tend 
to be inverse. Offences against the person are very often 
the result of a momentary outbreak of passion, whereas 
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offences against property as a rule are the outcome of some 
general defect in character. It is, perhaps, worth while 
in this connection to point out that most of the persons 
convicted of murder or manslaughter have no previous 
criminal history, while the professional thief has a long 
record behind him. Now, if we neglect for a moment the 
number of offences committed by the habitually dishonest 
man—a number which is probably fairly constant, save 
when misguided leniency lets loose an irreclaimable criminal 
either immediately on conviction or after a very short 
term of imprisonment—it is reasonable to suppose that 
the “ marginal ” offences against property are committed 
by persons who just fall below the level of a decent self- 
maintaining existence. A general increase of prosperity 
will prevent a number of persons, who in a time of distress 
would have preyed on their neighbours, from committing 
offences against property, and the total of such offences 
in a year of prosperity will decrease. But is there any 
reason to think that a time of prosperity tends to increase 
a general control over the passions ? It seems perfectly 
natural to expect the reverse—a horse “ full-fed at the 
manger ” has more devil in him than a horse which 
barely gets enough to eat. So much for the material 
effect of a time of general well-being. Again, if we con¬ 
sider the effect which a raising of the moral standard might 
be expected to have on crimes against property and crimes 
against the person, we should rather expect to find a more 
direct effect on the former than on the latter. Education has 
a more immediate result in enabling a man to adopt and 
adhere to the “ rational ” view of property on which organised 
society depends, than in enabling him^to control what all 
writers agree to call the “irrational” elements in his nature. 
The relation of the numbers of crimes against property)' and 
of crimes against the person therefore seems to depend on 
two main factors. On the one hand, there is the general 
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raising of the moral standard which, it is suggested, tends to 
reduce the number of crimes against property more rapidly 
than the number of crimes against the person. On the other 
hand, it is suggested that in any particular period the pre¬ 
vailing economic conditions affect the numbers of these two 
classes of crime in exactly opposite ways. If it is conceded, 
as seems reasonable*, that changes in the economic conditions 
of any period have a more immediate effect on crime than 
does the necessarily slow rise of the moral standard, the 
conclusion seems just that the relation between crimes 
against property and crimes against the person tends to be 
one of inverse variation. 

The number of persons tried for offences against the 
person in 1907 was 2,596, as against 2,704 in 1906, one 
of the principal decreases being that in the number of 
homicides and manslaughters. These fell from 205 to 166 
—the lowest recorded figure. Turning to offences against 
property, we find that the number of prosecutions for 
burglary and housebreaking in 1907 was slightly less 
than in 1906—the figures being 3,152 for 1907, as com¬ 
pared with 3,174 for 1906. There were, however, more 
such crimes reported to the police than in 1906—the number 
being 11,470, an increase of 873 over the preceding year. 
This increase occurred mainly in the Metropolitan Police 
District, and in the Report issued by the Commissioner of 
Police of the Metropolis for the year 1907 it is stated that 
burglaries and housebreakings increased in his district by 
605. This increase accounts for nearly three-quarters of 
the total increase for the whole country, and the Report 
proceeds to say that “ it may be a coincidence, but it is 
certainly.'noticeable that the marked increase in burglaries 
and housebreakings was synchronous with the period 
during, which a relatively large number of short sen¬ 
tences and orders ‘binding over* prisoners were passed.” 
These offences are the special province of the professional 
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criminal, and it seems clear that a “professional” has a 
longer run before he is caught, than does any other type of 
criminal. Thus, the proportion between the total number 
of housebreakings and burglaries committed, to the number 
of prosecutions for these offences in 1907 was roughly 11:3; 
while the proportion between the total number of indictable 
offences known to tlie police and the total number of prose¬ 
cutions for them was roughly 5:3. It is therefore reason¬ 
able to suppose that if a lenient policy is adopted towards 
professional criminals, it will have the effect of increasing 
the number of crimes committed by the “ professionals ” 
themselves and those whom they instruct in the way of 
crime. At any rate, the figures show that indictable 
offences, including burglaries and housebreakings, in the 
metropolis, increased at a rate which was more than double 
that of the rest of the country: for the Metropolitan Police 
District, the increase, as compared with igo6, was from 
ig,8ig to 22,401, an increase of 13 per cent., while for the 
remainder of England and Wales the increase was from 
71,846 to 76,421, an increase of 6 per cent. 

It is to be hoped that the effect of the Prevention of Crimes 
Act, which comes into force on the ist of this month, will 
be to reduce the number of professionals. The Act supplies 
a double remedy against habitual crime; it provides a means 
for dealing with the existing class of “habituals,” and also 
a means for checking its growth. To restrict the activities 
of existing habituals, the Act gives power to the Court to 
declare an offender to be a habitual criminal, and such an 
offender may be sentenced to a term of preventive detention 
not exceeding ten 5^ears, in addition to any punishment im¬ 
posed for the particular offence of which he stands convicted. 
The effect of this should be to remove experts in crime for 
a more or less lengthy period from society. It is unfortunate 
that public sentiment, or.rather scntimentalit}^ in so far as 
it is, if at all, expressed by the House of Commons on this 



424 CRIMINAL STATISTICS, I907. 

question, should have rejected the original proposal in the Bill 
to enable a Court to order permanent detention in suitable 
cases. To prevent the growth of the class of habituals, the 
Act provides for the application of the training and disci¬ 
pline now given at Borstal prison to youthful offenders. The 
object of the Borstal system is to subject young criminals 
who arc on the road to become habituals to a long period 
of detention, during whicli their morale and physique are 
improved and a trade is taught to them. The futility of 
short terms of imprisonment is recognised on all hands: 
there is very little good in detaining a young hooligan for 
periods of one, two, or three months and then turning him 
loose without any means of maintaining himself in an honest 
livelihood. The Borstal system tackles the problem very 
differently: the youth is subjected for a period of from 12 
to 24 months to a strict discipline and is instructed in a 
trade, and on his release the Borstal Association keeps in 
touch with him and endeavours to prevent him from “going 
under ” again. The Act requires the Prison Commissioners 
to create Borstal Institutions in which this discipline and 
instruction may be carried on, and a useful provision places 
the offender under supervision for a period of six months 
irom the expiration of his sentence. If he makes no effort 
to live honestly, he can be sent back for a further period 
of detention. It will of course be necessary to wait for 
a few years before any attempt can be made to judge of 
the results of the Act, but there can be no doubt that it 
marks a distinct advance in penal legislation. 

We now come to the figure for larcenies, which include 
the offences committed by habituals such as confirmed 
pickpockets, and the single lapses by persons who succumb 
to temptation, perhaps, once only in their lives. The 
numbef for 1907 shows an increase over that for 1906— 
the figures for the two years being 50,140 and 47,586 
respectively. There is no special remark to be made about 
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this increase, but it is perhaps worth while to call^ttention 
to the fact noticed in the Introduction, that changes in 
business methods give rise to new offences: 24 of the 
children admitted to Reformatory Schools were convicted 
of stealing from “ penny-in-the-slot ” gas meters. In a 
recent report of such a case, it was stated by the repre¬ 
sentative of a Gas Company that the number of similar 
offences committed against his Company which were never 
brought home, ran into thousands, and the magistrate took 
occasion to remark on this fact as illustrating the fallacious¬ 
ness of statistics. But it is unreasonable to suppose that 
the statistics of any given year are specially affected by the 
disinclination of people to report or prosecute for offences. 
We must always allow for the fact that there is such a dis¬ 
inclination, and there is no ground whatever for believing 
that the disinclination is epidemic and not chronic. If the 
disinclination is a “ constant ” fact, it cannot affect the 
value of statistics for purposes of comparison. To revert to 
figures, the number of convictions of arson, forgery, coining 
and uttering, shows a slight decrease; but the total num¬ 
ber, 476, is small and calls for no special comment. The 
number of convictions of perjury, 45, is of course absurd 
when we reflect on the amount of false evidence given to the 
Courts. Perjurers are very rarely prosecuted; possibly one 
reason is that it is nobody’s business in particular to prose¬ 
cute offenders. One might almost say that perjury has come 
to be regarded as an accepted weapon of defence, and that 
it is seriously reprehended only when it is used as a w'eapon 
of offence. The prevalence of the offence is, however, a 
matter of grave concern, and any discussion of it would 
seem to raise the old problem of the duty of a solicitor 
or barrister who is satisfied that his client is lying. We 
may conclude our remarks on indictable offences by 
pointing out that the number of persons committed under 
the Inebriates Acts shows a large increase—^77 in 1907, 
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as against 377 in 1906. The bulk of these persons were 
women, and practically all were committed either as 
habitual drunkards, or for having neglected their children 
through drink. The working of the Inebriates Acts has 
recently been the subject of inquiry by a Departmental 
Committee, and amending legislation was promised in the 
King’s Speech at the opening of the present Session of 
Parliament. Experience has shown that the Courts do 
not as a rule commit persons to Inebriate Reformatories till 
the prospect of reformation is almost hopeless, and the main 
service performed by the Reformatories has been to keep 
drunkards out of the way for a lengthy period. The per¬ 
centage of weak-minded persons amongst the inebriates 
detained in Reformatories is very high—more than half 
are estimated to be defective, though they cannot be cer¬ 
tified insane under the existing law. This proportion is 
higher among the women than among the men: and 
it seems to be a question whether the majority of inebriates 
now under detention should not be dealt with rather as 
mentally defective than as inebriates. It may be remem¬ 
bered that this is the view expressed in the recent Report 
of the Royal Commission on the Care and Control of the 
Feeble-minded. As things are at present, however, it is 
infinitely better that the victims of inebriety shall be 
detained for long periods, than that they should be left 
continually to wander in and out of prison for a few days 
at a time. The cases of cure may be rare, but at any 
rate both the inebriates and the public at large are spared 
much distress and annoyance by the system of prolonged 
detention. 

We now come to the figures for non-indictable offences, 
and we find that they show a decrease as compared with 
the figures of igo6. 78,862 persons were tried for criminal^ 

* If we regiiril llic vi>liiini’, not only of indirlaltlc »>H'ences, lull also of irimhial 
non-indictable oHcnces, as t^iving some indication of the total amount of serious 
crime in the country—and many of these offences, such as frequenting, or certain 
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non-indictabic offences in 1907, as against 82,264 in 1906; 
and the corresponding figures for non-criminal non-indictable 
offences are 605,712 and 618,714. There is thus a total 
decrease of 15,404. This decrease, however, is entirely 
due to the decrease in the number of prosecutions in the 
Metropolitan Police District by some 17,000; in the re¬ 
mainder of England and Wales there was an increase of 
prosecutions by some 2,000. It was pointed out last year 
that the figures for the Metropolitan Police District were 
seriously affected by the appointment of the Royal Com¬ 
mission as a result of the D’Aiigcly case. The shrinkage 
of prosecutions occurred principally with regard to offences 
of public disorder, and it will be remembered that about 
that time the sensational press expended much energy in 
calling attention to cases where the police brought such 
a charge and the offender was not convicted. Now that 
confidence in the integrity of the force has been restored 
by the Report of the Commission, it may be expected 
that the number of prosecutions in the Metropolitan Police 
District will fluctuate in the same way as the numbers for 
the country generally. There can be little doubt that but 
for the appointment of the Commission, the figures for non¬ 
indictable offences would have shown an increase in the 
total. Lack of space prevents us from giving details of 
this section of the statistics, but we may perhaps quote 
from the Introduction that “ offences against the Educa¬ 
tion Acts have steadily diminished since 1900, mainly in 
consequence of the passing of the Elementary Education 
Act 1900, which increased the maximum penalty for breach 
of bye-laws requiring the attendance of children at school, 
from 5i*. to 20s. It may be observed ^that the falling off 
in prosecutions is not accompanied by a fall in the per- 

brcaches of the Prevention of Crimes Act, are evidence of general dViminal 
character--the figures ff»r 1907 are praclicaliy the s:ime as for 1906. The total 
number of persons tried for these two classes of ollcnces in 1907 was 141,243, and 
in 1906, 141,343- , 
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centage of average attendances to the average number of 
children on the school registers, the per-centages for the 
eight years ending 31st July, 1907, being 82‘o6, 82*48, 
^3*56, 84*42, 85*70, 86*83, 87*92 and 88*43 respectively.” 
It may also be of interest to note that motor-car offences 
have increased from 6,777 190b to 8,278 in 1907—an 

increase which no doubt seems trifling to the indignant 
pedestrian. As a curiosity, it may be mentioned that there 
were 6,581 prosecutions for Sunday trading, nearly all of 
which occurred in eight police jurisdictions, Hull easily 
leading the way with a total of 4,539. 

The statistics relating to Criminal Courts possess some 
points of interest. 12,599 persons were brought before 
Courts of Assize and Courts of Quarter Sessions, as against 
12,757 1906, and it is observed that of persons actually 

tried before these Courts the per-centage of persons con¬ 
victed tends slightly to increase. The per-centage in 1907 
was 84*51, an increase of i per cent, when contrasted with 
the per-centage for 1906. Of the 10,379 persons convicted, 
7,096, or 68*37 cent., had previous convictions recorded 
against them. This proportion is higher than in any of the 
14 previous years for which figures can be obtained, and the 
Introduction suggests that this fact may be due to the ease 
and certainty of the finger-print system of identification. 
Turning to the sentences imposed, we may notice that there 
is a marked increase in the number of persons released on 
recognizances. The number in 1906 was 918, or 8*84 per 
cent, of the total of persons convicted, while in 1907 the 
number was 1,285, giving a per-centage of 12*38. Of this 
increase by 367 London is responsible for 283. It will 
be interesting to observe in the statistics for 1908 what 
advantage has been taken by the Courts of the powers 
created by the Probation of Offenders Act 1907. Under 
that Act a Court is enabled to release an offender under 
the supervision of a probation officer, and this power, in 



CRIMINAL STATISTICS, igo 7 . 


429 


suitable cases, seems likely to be of great value. Before the 
passing of the Act, an offender who was released on his recog¬ 
nizances to appear for judgment when called upon, vanished 
from the ken of the Court almost completely, and the 
number of cases in which the offender was actually brought 
up for judgment at any later time, though he deserved it, 
was practically negligible. By making a probation order, 
the Court is now able to keep in touch with an offender 
who has had a chance given to him: the probation officer 
is required to inform the Court from time to time how the 
case is progressing, and to report at once if there is any 
breach of the recognizance. This method of dealing with 
offenders has a double advantage; not only is it a means 
whereby the Court can judge whether leniency has been 
justified, but it is also very frequently a means whereby an 
offender, after a lapse, can retrieve himself through the 
timely help of the probation officer, who is required to 
assist and befriend him. It is needless to observe that the 
Act requires discretion in its exercise, lest the idea should 
prevail that a first offender has almost a claim to be re¬ 
leased under it, and that the law may be broken with 
impunity; but it certainly seems to be an attempt to extend 
to offenders of all ages actively curative treatment. 

Before Courts of Summary Jurisdiction, 734,356 persons 
were tried, of whom 48,782 were charged with indictable 
offences and 685,574 with non-indictable offences. It thus 
appears that four-fifths, roughly, of persons tried for in¬ 
dictable offences were dealt with summarily. Of the total 
of 734»356» 597>023 persons were convicted, 129,057 dis¬ 
charged, and 3,273 sent to Industrial Schools. Lest it be 
imagined that the large number of persons discharged 
129,057, implies that unproven charges are freely brought, 
it is as well to point out that in 19,566 of these casos the 
charge was withdrawn, in 64,096 the charge was dismissed, 
and in 45,195 cases, though the offence was proved, the 
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defendants %vere discharged without conviction by the 
Courts in their discretion, under section 16 of the Summary 
Jurisdiction Act 1879. Of the 597,023 persons convicted, 
76,130 were sentenced to imprisonment, and 498,325 to 
pay a fine: of this latter number, about 92,000 served 
terms of imprisonment in default of payment. It is a 
noteworthy fact in these days when complaints are rife 
as to the decay of parental responsibility, that only 127 
parents were adjudged by the Courts to have conduced 
to the commission of offences by their children, and were 
thereupon ordered to pay the fine, &c. It is surprising 
that the Justices neglected this very effective means in 
their possession of bringing home to a parent his respon¬ 
sibility for the offences w'hich his child had committed. 
But it is very probable that the effect of the provisions 
of the Children Act 1908, which came into force on the 
1st April last, will be to stimulate parents to keep an eye 
on children who arc likely to offend against the law. 

There is nothing to call for special comment in the Police 
Statistics, but we may, perhaps, note that of 13,100 persons 
committed for trial at Assizes and Quarter Sessions, bail was 
allowed to 2,907. This gives roughly a per-centage of 22 
per cent., the highest per-centage since 1902. The per¬ 
centage is highest in rural districts and lowest in large 
cities. But it is pointed out in the Introduction that there 
are variations, not easily accounted for, between areas in 
which the conditions arc apparently similar: thus in Suffolk 
the per-centage was 49, and in Devon 44, while in Lincoln¬ 
shire it was only 17. On the other hand, in Newcastle-on- 
Tyne the per-centage was 30, and in Sheffield 23, while in 
Liverpool it was 7. In the Metropolitan Police district 
the per-centage was 25: it is, however, necessary to re¬ 
member that in London Quarter Sessions are held very 
frequently, and that the period of detention awaiting trial 
can never be long. Possibly for this reason prisoners who 



CRIMINAL STATISTICS, 1907. 43I 

otherwise would find sureties, do not take the trouble to 
do so. 

In the Penal Statistics, we may note that the total number 
of convicted prisoners received into prison during 1907 was 
174,632, exclusive of 528 prisoners convicted by Courts mar¬ 
tial. Attention has already been called to the fact that of 
this total, about 92,000 were imprisoned in default of pay¬ 
ment of fines. About two-thirds (116,286) of the prisoners 
were sentenced to hard labour. As to length of sentences, it 
is interesting to observe that 37 per cent, of the sentences 
of imprisonment were for one week and under, 25 per cent, 
were for more than one week and not more than two, while 
only 0*9 per cent, were for periods longer than one year. 
It is again worth while to call attention to the strange 
disinclination of the Courts to order prisoners to be detained 
in the second division, which is intended for persons whose 
general character is good. Only 2,504 persons were placed 
in the second division in 1907, and there is no doubt that 
this number should have been very much greater. In the 
first division 163 persons were placed, who suffered little 
discomfort beyond the actual loss of liberty. 

Coming to the figures relating to the exercise of the Pre¬ 
rogative of mercy, we find that the total number of cases 
in which the prerogative was exercised was 425; of this 
number, 102 were cases in which persons under police 
supervision w’ere relieved of the obligation to report them¬ 
selves to the police, and in 122 cases remission of sentence 
was granted on medical grounds. In 236 cases the clemency 
of the Crown was shown, for reasons of a personal nature, 
such as the youth of the offender; while in 18 cases only 
were persons released on grounds affecting the original con¬ 
viction. It will be interesting to observe, in the statistics 
for 1908, what has been the effect on the statistics relating 
to the prerogative of the creation of the Court of Criminal 
Appeal. 
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Wo may conclude with a few details as to the working of 
, the Aliens Act 1905. In 1907 the number of aliens recom¬ 
mended by the Courts for expulsion was 289, as against 435 
in 1906. The number of convicted alien prisoners received 
into English and Welsh prisons was less by 734 in 1907 
than in 1906, the number falling from 3,399 to 2,668. The 
proportion of recommendations to receptions therefore fell 
from I2*8o to 10*69 per cent. There seems to be no expla¬ 
nation of this fact, save that the Courts did not choose 
to exercise their power of recommending for expulsion so 
freely as in 1906. In 1907, 310 cases became ripe for the 
Secretary of State’s decision with regard to expulsion, and 
expulsion orders were made in 306 cases. Of these, 250' 
cases came from the Metropolis and 52 from the rest of 
England and Wales. Thus in 8 cases only did the Secretary 
of State refrain from making an expulsion order, and it is 
worth while to quote from the Report by H. M. inspector 
under the Act, in regard to these 8 cases, that “4 prisoners 
proved on inquiry to be British subjects; 2 were very young 
and had no previous convictions; i was released for the 
purpose of appeal and absconded ; and i died in prison.” 


V.—INTERNATIONAL LAW AND THE 
ALIENS ACT. 

T he ferocious outrages perpetrated at Tottenham in the 
'month of January, the recent annual Parliamentary 
Paper on the working of the Aliens Act, and the questions 
and discussions arising therefrom in the House of Com¬ 
mons, invest with great interest the question whether any 
power exists in the executive by which an alien anarchist 
can be expelled the country. There is only one answer • 
as far as the Aliens Act is concerned. Unlike all the pre¬ 
vious Aliens Acts, 1793 to 1848, the present Act confers 
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no power on the executive to expel an alien after 
htis entered the country, if he does not commit any offence 
rendering him liable to be deported. * * ' 

There can be no doubt, however, that there is a power 
at the Common law, fiequently exercised in Queen 
Elizabeth’s reign, and alluded to by Sir Leolinc Jenkins 
a century later, called the Droit de Renvoi^ by which an 
alien who tendered himself dangerous to the State could 
be expelled.^ 

The case for the existence and exercise of a right of 
expulsion by International law, either from the point of 
view of theory or modern and authoritative usage, stands 
on a very high footing, and International law is part of 
the law of England.-* 

From the point of view of modern authoritative interna¬ 
tional usage, it would be breaking a butterfly on a wheel to 
demonstrate the proposition that, with the possible excep¬ 
tions of Great Britain and Russia, the modern State claims 
a right of expelling an alien who becomes dangerous to its 
public tranquillity. It appears from a Parliamentary Paper 
published more than twenty years ago, that M** Clunet, the 
learned editor of Le Journal du Droit International Prive^ 
rendered an affirmative opinion on this subject at the re¬ 
quest of the Government of Lord Salisbury."* While some 
States, as France, rely on a statutory power of expulsion, 
Germany appears to rely solely on the right as declared by 
International law. In 1887 Mr. Scott informed Lord 
Salisbury that “with regard to the continued residence of 
aliens in Germany, it i.** held that by International law each 
State has the power to expel from its territory aliens who may 
have rendered themselves obnoxious or dangerous to it.”* 

* Life atid iMtet s of Str Leohne Jenkmsy Vol. II, p. 714. 

* Speech of Lord Lyndhurst in the House of Lords; Hans. Pari Deb.^ 
Vol. CXXIV, p. 1046 ; Is International Law a Part of the Law of England f 
Article in Law Quarterly Revtno^ Jan. 1906, by Dr. Westlake, K.C. 

* Pari. Pap. 1887; Col. 5168. * Ilnd.; 5168, p. 29. 

28 
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Italy and Switzerland (where the right of asylum is main¬ 
tained on a very high footing) claim a statutory power of 
expulsion. But in view of the lacunce ip the Aliens Act it 
appears conspicuously relevant that a great and highly 
civilised country like Germany should merely rely on the 
right of expulsion as it exists by International law, as 
England has an absolute right to resort to the same usage. 
It is, of course, pomeridimia luce clarior, that a State, by 
International law, has the right of expelling an alien who 
is dangerous to its safety or existence, cither in peace or 
war. Pufendorf and (above all) Vattel are very clear and 
explicit on this topic.^ 

But while it seems irrefragable that this country could 
expel an alien by International law, and (perhaps) by 
virtue of the ancient right at Common law, it is equally 
patent that the administration of the Aliens Act, and the 
many lacunm in its provisions, arc matters of very pressing 
urgency, cither from the view of public tranquillity or from 
that of the possibility the present state of affairs engenders 
of foreign complications. One has only to recur to the 
crisis arising out of the attentat of 1858 to realise that the 
indiscriminate reception of disaffected aliens may be a cause 
of war. 

A few months after the Aliens Act had come into opera¬ 
tion, the Earl of Halsbury pointed out in the House of 
Lords that the Aliens Act contained an express direction 
that the intending immigrant should “ prove ” that he was 
seeking admission solely to avoid persecution or punish¬ 
ment on religious or political grounds. But, the same high 
authority proceeded to observe, “according to the instruc¬ 
tions of the Home Sccretar}', whenever there was a doubt, 
leave to land must be given, and this might occur where the 
immigrant offered no proof at all.” The Earl of Halsbury 
then proceeded to observe that “ the whole subject was one 
^ De Jure Nat, et Gent, 3, 3, g. ; Droit dcs Cens^ Book II, ch. 9, s, 125. 
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of a more serious character than appeared to be imagined. 
It was whether a state of law had been created by the 
Secretary of State directing persons under his command 
to disobey the Act of Parliament.”’ The Bill of Rights 
declared: “ That the pretended power of suspending laws, 
and the execution of laws, by regal authority without 
consent of Parliament is illegal.”- The instructions of 
the Home Secretary, directing that an alien steerage 
passenger seeking admission into the country should be 
given the benefit of the doubt, for the latter object, on 
the question whether he is “a political offender” or not, 
appears to proceed upon the principle that the inquiry 
whether an alien immigrant is undesirable or not is a 
criminal charge. But there is no doubt that this is not 
the case, according to the intention of the Act, as de¬ 
clared by two of the members of the Government—the late 
Prime Minister and the Attorney-General—who were clearly 
its authorised exponents.*’ If it was a case of criminal pro¬ 
ceedings, as the shifting of the onus prohandi on the alien* 
docs not alter the rule as to the weight of the evidence 
in criminal cases,^ the prosecution would still have to prove 
that the alien was undesirable beyond all reasonable doubt. 
But as the inquiry whether an alien immigrant is undesirable 
or not is a purely administrative inquiry (to quote Mr. 
Balfour’s language), it appears clear that the effect of the 
probandi being shifted is to create a statutory requisi¬ 
tion that the alien shall prove that he is a political or 
religious refugee on the preponderance of probabilities—a 
very high degree of proof. The protests that have been 
made from time to time at the maladministration of the 

' The Times, March 23rd, 1906. • 

* Ilallam’s Const. Hist. Vol. II, p. 267. 

® The Tinus, July 4th, 1905. , 

* Aliens Act, s. 7, ss. (5). 

® Pet Holroyd, J., in R. v. Burdett 4 B. & A. 95, 140. Stoddarfs Case 

[1909], 2 Cr. App. R., 217. 
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Aliens Act ncquire the greatest significance in view of the 
Tottenham outrage, in which two absolutely innocent per¬ 
sons were killed and seventeen wounded. Mr. Gladstone 
has stated that the offenders came to this country as sea¬ 
men, and that the police had no evidence that they were 
anarchists.^ Seamen are not liable to inspection under the 
Act; but it appears from a leading article in The Times that 
the identity of the offenders was absolutely established, and 
that they were members of a lawless and dangerous Russian 
revolutionary party which had its headquarters in London. 

Vattel excepts from the benefit of the right of Asylum 
poisoners, assassins, and incendiaries by profession, i.e,, 
persons whose methods are in all respects indistinguishable 
from those of the modern anarchist.® International law is 
part of the law of England, and in a case arising out of the 
Caf6 V6ry explosion in Paris, Lord Collins, M.R., and Mr. 
Justice Cave refused an application for a writ of habeas corpus 
on the ground that an anarchist offence was not a political 
offence, and that a person charged with such an offence 
could be surrendered to a foreign Government under the 
Extradition Acts, 1870 to 1873.* 

It has been noticed that there is some controversy as to 
the identity of the perpetrators of the Tottenham outrage. 
It certainly was stated at the time that one of them had 
committed an extradition crime; and the recent speech 
of the Home Secretary is perhaps consistent with the fact, 
though it is inconsistent with concluding that an appli¬ 
cation for extradition had been made. 

It seems the'more consistent to conclude that an anarchist 
cannot claim the benefit of the right of asylum under the 
Aliens Act, as the express object of the earlier Aliens Acts, 
1793 to 1848, was a political object, and not merely a social 

^ * The Times, Feb. 2^ 

^ Droit des Gens, 1 . I, ch. xix, p. 109, Chitty’s translation. 

In re Meunier (L. R. [1894], 2 Q. B. 415). 
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or economic object, like that of the present Act. The 
previous Acts were aimed at both the exclusion and 
expulsion of persons who constituted a danger to public 
tranquillity, because they were propagandists of the ideas of 
the French Revolution, which can only not be confounded 
with the ideas of anarchy by the merest euphemism, at 
least according to the opinion entertained of the ideas 
of the French Revolution by the great majority of states¬ 
men in this country at that time. 

In a speech on the Aliens Bill of 1793, Lord Lough¬ 
borough, shortly before he became Chancellor, stated in 
the House of Lords that the massacres of September, 1792, 
were perpetrated by not more than 200 persons, in the midst 
of a city containing 600,000 inhabitants, with 30,000 men 
under arms. He therefore argued that although the dis¬ 
affected be few, they must not be despised.^ 

In /?. V. Gallagher,“ it w'as pointed out by Lord Coleridge, 
L.C.J., and Lord Esher, M.R., that the means of warfare 
were so far improved that three or four men could use the 
same violence against a Government that it took a great 
many men to do before, and, therefore, that three or four 
men could “ levy war against the King within the meaning 
of the archaic language of the Statute of Treasons, 1350, 
which has also to be construed judicially at the trial of an 
indictment for treason-felony.” ® The relevance of this con¬ 
clusion to the alleged presence of hundreds of terrorists in 
London at the present day is as obvious as it is significant. 
A bsit omen. 

It is a reductio ad ahmrdum to claim the right of asylum for 
persons who, like the anarchists, are dangerous to public 
tranquillity because, in the past, as Edwin James, K.C., 
observed in his historic defence of Bernard, it has been 
extended to the Saurins and the Romillys. It may (be, on 

* Campliell, Lives of the Chancellors, Vol. VIII, cli. 171, p. 113. 

® [l88j], IS C. C. C. 291, 314. " wSlal. 11 &. 12 VicU, c. 12. 
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the other hand, most justly questioned whether technical 
acquittals involving the most flagrant miscarriages of justice 
constitute anything like the public danger and affront to 
justice implicit, in allowing an alien anarchist to either 
evade the Aliens Act by borrowing £$ pro re nata, or by 
coming over in a ship carrying less than twenty associates. 

The shipping of known ctiminals to the United States 
is regarded as a violation of the comity which ought to 
characterise the intercourse of nations, and should be pre¬ 
vented by every proper measure.^ 

A little known incident in English history appears to 
justify the conclusion that the shipping of criminals to a 
foreign country may be regarded as an act of war. In 
1797, when there was war between France and England, 
the French Directory despatched four vessels carrying 700 
ragged convicts who were flung ashore at Fishguard Bay, in 
Pembrokeshire, only to surrender within a very few hours to 
Lord Cawdor, at the head of a body of 3,000 troops.® This 
expedition did much more damage than it is usual to see 
stated in the books on English history. Not only were 
several merchantmen scuttled in Ilfracombe harbour, but 
after landing at Fishguard the convicts gave themselves up 
to pillage. The motive of this expedition has never been 
fully explained, and was at the time regarded as highly 
mysterious. The four vessels, including three large frigates, 
put to sea immediately the convicts had effected a landing; 
and the French commander informed Lord Cawdor that the 
circumstances under which they landed rendered military 
operations unnecessary, as they could only lead to bloodshed 
and pillage. The proportions of the expedition equally 
forbade the conclusion that any operations of war were 
seriously intended ; the only evidence of this being that they 
brought enough ammunition to fill seventy carts. While the 

* Digest of the Inl. Laio of the United States, Vul. II, p. 256. 

® Ann. Reg., 1797, p. 8S. 
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motive may have been to prove the practicability of invasion 
in the face of the vast fleets England then maintained; a 
probable surmise is, that it was also part of the policy of 
recrimination and insult that then characterised the relations 
of France with England, for the former country to cast its 
convicts on our shores. 

In spite of the lacunce in the Aliens Act, it has indubitably 
produced some effect in the right direction. A year after 
its passing there was a decline of 20*47 cent, in the 
number of alien convicted prisoners in England and Wales; 
and Mr. Gladstone has stated that between 1904 and 1907 
there has been a decrease of 1,753 in the number of aliens 
convicted.* 

There is also considerable ground for satisfaction when 
the relevant estimates under the Act—the number admitted 
after satisfying the full requirements under the first section 
—are inspected. The number of alien steerage passengers 
has steadily dwindled in three years from 27,639 in 1906 
to 13,051 in 1908. On the other hand, it it unsatisfactory 
to note that alien steerage passengers are fully cognizant of 
the loophole in the Act which enables those who only come 
over in small numbers to escape inspection. Persons of the 
latter description now’ constitute two-fifths of all the alien 
steerage passengers who, it must be presumed, intend to 
settle here, while two years ago they were little over a third. 

Putting it broadly, the number of alien steerage passengers 
who in three years have settled in this country has fallen 
from 38,527 to 21,777. This includes both those who legiti¬ 
mately were out of the category of the prohibitions against 
landing, having satisfied the requirements, and those w'ho 
evaded those prohibitions by coming over in small numbers. 

It is scarcely conceivable that a country has existed in 
history into w'hich immigration ought to be more dis¬ 
couraged than England at the present day. This is an 

* Pari. Deb., 7 'Ac' '/'nuci, P'eb. 26lh, 1909. 
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immediate inference from some very weighty and relevant 
passages in Pufendorf. On the other hand, it might be 
sound policy to encourage immigration into^ Ireland; but on 
this subject no information can be gathered from the Aliens 
Act statistics. During the three years the Aliens Act has 
been in operation, the total number of aliens either refused 
leave to land or expelled was 2,863. It is submitted that this 
last estimate is very unsatisfactory. But the enormous 
diminution in the number of alien steerage passengers 
coming over in either immigrant or non-immigrant ships, 
shows that the Aliens Act of this country is having an even 
greater effect than that of the United States at the ports of 
embarkation. 

After the lamentable calamity at Tottenham, described in 
The Times as “singularly rare, if not without parallel in a 
civilized country,” a calamity which resulted, in the pathetic 
language of former indictments for high treason, “ in a 
miserable and cruel slaughter of and amongst the faithful 
* subjects of our lord the King,” it is far too late to deny that 
the time has come for requiring, at least, a stricter adminis¬ 
tration of the Aliens Act. Many of the so-called rebellions 
of the first half of the nineteenth century resulted in much 
less loss of life than the Tottenham outrages, where four 
persons were killed (including the two offenders) and at 
least fourteen wounded. This lamentable roll was of course 
exceeded in occurrences like the Bristol riots of 1831, where 
100 were killed,^ or even at the Belfast riots of the eighties. 
The Tottenham murders resulted in more loss of life and 
offences against the peace than either the Derbyshire in¬ 
surrection of 1817,- the Monmouthshire insurrection of 
1840, br the Irish rebellion of 1848.® To employ the 
language of the ancient indictments, the Derbyshire in¬ 
surrection was an instance of helium levatum merely, and 
not oV helium percussum. 

^ Trial of Charles Pinney llSjz], S/. Tr., N. S., 2, 43 and note. 

* }Iow., St. Tr., N. S.^ 755, 790. 8 St. Tr., N. S., 2, 66. 
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The question of alien seamen possesses considerable 
interest in connection with the Tottenham outrages, as it 
appears the two olTenders were seamen. As seamen are 
not steerage passengers, here again the Aliens Act is en¬ 
tirely inoperative. 

There is, however, proceeding from the indirect conse¬ 
quences of a crime that rivals in atrocity the Tottenham 
outrages, (the case of a murder by a foreign seaman tried 
about fifty years ago before Lord Blackburn,) considerable 
reason to suppose that police precautions might effect 
something to secure public safety. In that case, a young 
Spanish sailor, apparently without the slightest provoca¬ 
tion, fatally wounded tuo persons in a thoroughfare in 
Liverpool with a knife. The ferocity of the act was 
alluded to by Lord Blackburn in his summing up; and 
this led to a notice being circulated in seven languages 
warning alien seamen of the consequences of using knives. 

Among the lacuna: in the Aliens Act, it may be observed 
that it provides no increase of punishment for disobeying 
/ an expulsion order on a second offence. Every one of the 
previous Aliens Acts, 1793 to 1848, provided additional 
punishment in this contingency. 

Finally, it is submitted that everything tends towards 
conclusion that the alien should be deprived, if necessary, 
by express enactment, of the benefit of the doubt on the 
point whether he is a political offender or not. 

History and International law are alike clear that the 
maintenance of the Right of Asylum, at least when exer¬ 
cised in favour of persons whose actions are unconstitu¬ 
tional, may involve both internal and external danger to 
a State. It has often proved an entirely thankless task; 
and the assertion of the Right of Asylum by one State 
may conflict with the Right of Self Preservation in another 
State, and the latter is the first law of nations.' 


* Phill. Jnt, Law, Vul. I, sect. 21J. 
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It has beer seen that there is some doubt as to the 
identity of the perpetrators of the outrages at Tottenham, 
though it was stated in The Times, it was.thoroughly well 
established that they were Letts. This recalls the fact 
that Lithuania for centuries formed an integral part of the 
Kingdom of Poland; and that, beyond all question, this 
country has rendered more services than any other to that 
unhappy country, by calling on Russia, so late as 1863, to 
fulfil her stipulations under the Treaty of Vienna, by which 
many substantial emblems of independence were reserved 
to Poland.^ 

The events arising out of the allcnlat of 1858 show the 
thankless task of asserting the Right of Asylum. Lord Derby 
observed in the House of Lords that Orsini and his asso- 
ciates^had basely and ungratefully rewarded this country for 
the shelter and asylum it had given them by nearly bringing 
about a war between France and England. An offence 
against the Foreign Enlistment Act may, in the language 
of Lord Russell of Killowen, lead to consequences which 
no man can foresee; and the history of the two subjects of 
foreign enlistment and the right of asylum shows that they 
are frequently, and indeed perhaps necessarily, implicated. 

N. W. SllJLEY. 


VI.—SOME CASES IN THE LAW RELATING 

TO THEATRES. 

I T may be safely said that the great majority of the 
British public who go to theatres, properly licensed and 
pay for admission, on the invitation extended to them by 
advertisement and otherwise, have got a very ill-defined and 
exaggei;ated notion of what their so-called rights arc inside 
a theatre—seeing that the charge imposed for admission 

’ Amt. jRt’j. 1S63, pp. 287 90. 
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thereto, and the payment thereof, do not confer upon mem¬ 
bers of the public an unlimited and unqualified right to 
conduct themselves in any manner they please. A popular 
notion exists that they have a constitutional right to express 
and give vent to their feelings in any manner they choose, 
and that they have a right to annoy, and even terrify the 
audience at their will. Such a right is unknown to the law 
and therefore non-existent. That they may approve or 
disapprove of an actor’s performance, and express their 
approval or disapproval audibly, within certain well-defined 
limits, without breaking the law, is clear. But, it w’ould 
appear, that disapj)roval must be fair and honest, not 
calculated to alarm the audience, to disturb the peace, or 
create a liot, and must be expressed at the time, because a 
pre-conceived arrangement come to between a number of 
people to go to a theatre for the express purpose of hissing 
an actor, baiting an author, or impeding the performance 
of a play, is a criminal offence, and by the law of England 
they can be indicted for conspiracy.‘ In Rcffina v. De Lcii- 
villc^ the defendant was charged at Marlborough Street with 
creating a claque at the Princess’s Theatre. He alleged he did 
so because one of the actors impersonated him. This was held 
to be no defence, and the magistrate committed him for trial. 

It may be convenient to consider the authorities bearing 
upon this branch of the law. The leading case upon the 
subject is Clifford v. Brandon,^ which was an action for 
assault and false imprisonment. The plaintiff, who was a 
gentleman of great eminence at the Bar, on October 31st, 
1809, between nine and ten in the evening, went into the 
pit of Covent Garden Theatre, which had been lately rebuilt. 
On this, as on every night from the first opening of the house, 
great noise and confusion prevailed, on account of the prices 
of admission to the pit and boxes being raised, and thq public 

* Gregory v. Duke 0/ Jiriiii^zuicl:, I C. &. K. 24, 16 Scolt. N. K. 

* 'J'hc 7 'iiiies, I7lh April, 1890. [18I0J. 2 Camp. 358. 



444 SOME CASES IN THE LAW RELATING TO THEATRES. 


being excluded from a number of boxes which were let to 
particular individuals for the season. The performers on 
the stage were inaudible; the spectators sometimes stood on 
the benches, and at other times sat down with their backs to 
the performers; while the play was being presented, ** God 
save the King! ” and “ Rule Britannia! ” were sung by 
persons in different parts of the theatre; horns were blown, 
bells were rung, and rattles were sprung; placards were 
exhibited, exhorting the audience to resist the oppression 
of the managers; and a number of men wore in their hats 
the letters “O. P.” or “ N. P. B.,” meaning Prices 

and No Private Boxes.” But, although there were some 
sham-fights in the pit, no violence was offered to any 
person, either on the stage or in any other part of the 
house; and no injury was done to the theatre itself, or to 
any of its decorations. When Mr. Clifford entered, there 
was a cry of “ There comes the honest counsellor! ” and, 
a passage being opened for him, he went and seated him¬ 
self in the centre of the pit. Soon afterwards, a gentleman 
asked him if there was any harm in wearing the letters 
“ O. P.” He answered, “ No.” The gentleman then 
asked him, if he had any objection to wear them him¬ 
self. He said he had not. The letters “ O. P.” were then 
placed in his hat, and he put it on thus ornamented. He 
continued, however, to sit without taking any part in the 
disturbance; and he persuaded a person who was near him 
to desist from blowing a trumpet. Having conducted him¬ 
self in this quiet manner w'hile he remained in the theatre, 
he was retiring from it. Whether or no the performance 
was entirely over at the time, did not certainly appear. 
When he had got about two yards from the pit door, where 
the money is received* the defendant, who was a box-keeper 
to the theatre, ordered him to be taken into custody. A con¬ 
stable accordingly laid hold of him, and carried him to the 
police office in Bow Street, before Mr. Read, the magistrate 
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presiding there; but nothing being proved against him, 
except that he wore “ O. P.” in his hat, after being detained 
about half-an-hour, he was set at liberty. The question 
was, whether these facts proved the justification for the 
plaintiffs arrest. It was argued for the plaintiff inter alia 
that there had been no riot in the theatre: that he took 
no part in the disturbance; that the plaintiff had not in¬ 
stigated it, if there was; that instead of encouraging the 
supposed rioters, he prevailed upon a gentleman near him 
to desist from blowing a trumpet; and that, at all events, 
he had been illegally arrested and imprisoned after the riot 
had ceased. By wearing “ O. P.” in his hat, he simply ex¬ 
pressed his opinion, that the old prices were sufficient, and 
ought to be restored. If this were illegal, it would soon be 
a misdemeanour to wear a blue cockade at an election, or 
a white favour at a wedding. But, esto^ that he was then 
guilty of a riot and breach of the peace, the arrest was 
equally illegal, because at any rate the riot had ceased, and 
he had withdrawn from the scene of action. He therefore 
could not be arrested without a warrant granted by a 
magistrate after an information laid before him upon oath. 
Mansfield, C. J., in charging the jury said—“The first great 
question for the consideration of the jury will be whether 
the plaintiff was instigating a riot in Covent Garden Theatre 
on the evening in question, and then they must determine 
whether he was arrested while the riot continued. As to the 
existence of a riot in the house, no doubt can be entertained. 
It appears that for a great many nights there were riots 
there of such a nature as to put an end to dramatic repre¬ 
sentation. I cannot tell upon what grounds many people 
conceive they have a right, at a theatre, to make such a 
prodigious noise as to prevent others from hearing what is 
going forward on the stage. Theatres are not absolute neces¬ 
saries of life; and any person may stay away who does not 
approve of the manner in which they are managed. . . . 
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It is said, if the prices asked are considered too high, people 
have a right to express their disapprobation in the tumultuous 
manner they have adopted. From this ^doctrine I must 
altogether dissent. ... It is time for the public to under¬ 
stand that the proceedings which have lately taken place at 
this theatre are in a high degree illegal, and that all those 
who participate in them are liable to be punished severely, 

in proportion to their offences.The audience have 

certainly a right to express, by applauses or hisses, the sen¬ 
sations which naturally present themselves at the moment, 
and nobody has ever hindered, or would ever question, the 
exercise of that right. But if any body of men were to go 
to the theatre with the settled intention of hissing an actor, 
or even of damning a piece, there can be no doubt that 
such a deliberate and preconcerted scheme would amount 
to a conspiracy, and that the persons concerned in it might 

be brought to punishment.I am clearly of opinion 

that the scenes which have been described amount to a riot. 
. . . The jury will consider, then, whether Mr. Clifford was 
an instigator of the riot, which one of his witnesses has 
represented as resembling a quarrel among a thousand 
drunken sailors. The law is, that if any person encourages 
or p’romotes, or takes part in riots, whether by words, signs, 
or gestures, or wearing the badge or ensign of the rioters, he 
is himself to be considered a rioter, and he is liable to be 
arrested for a breach of the peace. In this case all are 
principals.” . . . His Lordship concluded by asking the 
jury to state their opinion separately as to (i) whether the 
plaintiff had instigated the riot, and (2) whether the riot was 
over before the arrest. The jury, after retiring, found a 
verdict for the plaintiff, wdth damages, on the grounds, 
(i) that the arrest was illegal, (2) that the riot was over, and 
(3) th^t the wearing the letters “O. P.” in a theatre was 
not any instigation to a riot. The verdict was in direct 
» contradiction to the facts as proved, and to the law as laid 
down by the Chief Justice. 
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The case of Lewis v. A mold & others * illustrates the ,, 
futility of a member of the audience taking the law into 
his own hands, and taking the wrong retnedy to right a real 
grievance. In this case the plaintiff went to the pit of the 
defendant’s theatre (the English Opera House) at half- 
price, on the evening of August ist, 1829. The evidence 
as regards whether or not the pit was crowded was Con¬ 
flicting and contradictory. According to the plaintiff the 
pit was crowded, and the plaintiff and two other persons 
climbed from the pit into a private box. They were told 
that they must not stay there, unless they paid £2 : 2s., which 
was the price of the box. They refused, and the plaintiff 
and the two other persons were taken out of the private 
box through a lobby which led into the street. One of the 
two other persons then asked to be suffered to go back into 
the pit. They were told that on going round by the street 
they would again be passed into the pit by a servant of the 
theatre, who would go round with them. This the plaintiff 
refused to do, and insisted on going back to the pit by the 
way he had come from it; and in the dispute one of the 
other two persons, and not the plaintiff, gave a servant of 
the theatre a blow, whereupon the plaintiff and the other 
two persons were taken into custody. Tindal, C.J., in sum¬ 
ming up, said: “ Even if this plaintiff had been informed 
there was room in the pit of this theatre, when there was 
not, which on this evidence is matter of doubt, he had still 
no right to go into this private box. His proper course, 
if there was not room, was to go out of the theatre and 
demand the return of his money .... It then becomes 
material to consider, whether the plaintiff was acting jointly 
with the other person, or committing a breach of the peace 
in the presence of the constable. It is'said that the plaintiff 
himself did nothing; that, no doubt, is so. But the q^iestion 
is, did he withdraw himself from the others, or were they 

1 [1830], 4 C. & I’. 354 . " 
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all active in one common purpose ? It appears that they 
had all then got into the private box together, and they 
were all together in the lobby, and I cannot find anything 
to separate the plaintiff from the other two. If, therefore, 
you think that these three persons were acting in a common 
purpose, the plaintiff was liable to be apprehended, although 
the blow was not given by him, but by one of the other two 
persons who were with him.” Verdict for the defendants. 

Even outside a theatre managers may come into conflict 
with the public, and there is a duty cast upon managers of 
theatres to see to it that the crowds or queues of people 
waiting outside the pit or gallery doors before they are 
opened do not cause a nuisance to the tenants of adjoining 
properties. If they do so, such a nuisance may be restrained 
by an injunction. This was well illustrated in a recent case. 
Barber v. Penley.^ This was a motion for an injunction to 
restrain Mr. Penley, the lessee and manager of the Globe 
Theatre, from carrying on his theatre so as, by causing 
crowds to be assembled, to obstruct the access to or egress 
from the plaintiffs premises in Wych Street, W.C., or to 
interfere with or obstruct the plaintiff in the conduct of the 
business of a lodging-house keeper carried on by her on 
her said premises. The plaintiff was the keeper of a 
lodging-house for working-men. The only access to her 
premises was through a door adjoining the pit entrance 
of the Globe Theatre. The plaintiff’s case was that 
access to her premises was obstructed at the time at 
which her customers usually came, by the collection of 
crowds of people who began to assemble at 5.30 p.m., tw’o 
hours before the doors of the theatre were opened, and 
who occupied the entire pavement in front of her premises. 
North, J., (in a learned judgment reviewing all the autho¬ 
rities pn allied subjects of nuisance), said, in giving judg¬ 
ment for the plaintiff, **.... Then it is said that the 

^ 62 L. J., Ch. Div. 623. 
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defendant cannot help the crowd collecting in front of the 
plaintiff’s premises. But if, in point of fact, a nuisance 
exists which is caused by him by reason of the entertain¬ 
ment which he carries on, and to w’hich he invites the 
public to come, it seems to me that he must cither dis¬ 
continue his performance or the nuisance must be prevented. 
.... The police have taken the matter in hand, and there 
is no reason whatever to anticipate that they will not duly 
perform their duties and prevent any nuisance arising in 

future.If he (2. e., the defendant) had claimed a right 

to obstruct, I certainly should have granted an injunction; 
but as he docs not claim that right, I do not think that an 
injunction is necessary.” The defendant was ordered to pay 
the plaintiff’s costs. 

The vexed question as to whether, if one of the audience 
leave his seat, can he retain it by placing an article on it, 
although it is not reserved— i.c., in the sense of its being 
booked—has been decided in a recent case in the affirma¬ 
tive by the magistrate at the Lambeth Police Court. The 
defendant entered the theatre some hours after the per¬ 
formance had commenced, and claimed two unreserved 
seats that had been temporaril)' left by the original 
occupants, who had left a coat, and also a lady, in 
charge of the seats. The defendant in the case refused 
to move when requested to, on the ground that the seats 
were not numbered and reserved, and the learned magistrate 
ruled that it was an unwritten law with all Englishmen 
that the first occupiers of seats under such circumstances 
were fully entitled to retain them. Another case on seats 
in theatres is Pollock v. Moss' EmpireSt Limited. This case 
w^s tried at Westminster County Court. The plaintiff, 
who was a solicitor of Bedford Row, and three relatives, 
sought to recover 25s. each as damages against the d|;fend- 
ants. The plaintiff said he purchased four tickets, at 5s. 
each, for October 26th, for the London Hippodrome. They 

29 
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were numbered in “ B ” row. On his going there, with 
the three ladies, he found the seats occupied, and, though 
he was offered a box and his money back, he contended 
that he was entitled to the seats he had paid for, and they 
ought to have been kept for him. For the defendants, it 
was said that there had been an unfortunate mistake, and 
that they had offered to give the plaintiff a box of the value 
of two guineas, and to return the money, which was refused. 
The learned County Court Judge (Lumley Smith, Q.C.) 
upheld the plaintiff’s contention, and gave judgment for 
the plaintiff in each case for £i damages and costs. 

The Workmen’s Compensation Act, 1897, it has been 
held in a County Court case (Westminster), does not 
apply to theatres. In Fredericks v. The Grand Opera 
Syndicate,^ the plaintiff was a workman employed by the 
defendants at Covent Garden Theatre. While the plaintiff 
was, in the course of his employment, hoisting a heavy 
piece of scenery, the gear gave way, and the scenery 
fell upon him, causing him injuries. The plaintiff (who 
appeared in person) argued that, as scenery was manu¬ 
factured and warehoused on the premises, a theatre was 
a factory or warehouse within the meaning of the Act. 
It was decided that the property-room of a theatre could 
not be construed to be a factory or warehouse within 
the meaning of the Act, and judgment was given for the 
defendants. And in Burr v. Theatre Royals Drury Lane, 
Limited,^ which was an application by the plaintiff for a 
new trial in an action tried before Grantham, J., with a 
jury, plaintiff was engaged by the defendants, a theatre 
company, to perform in the chorus in a pantomime. At 
the close of a performance the plaintiff was, in leaving the 
stage, passing by a'place where scene-shifters were shifting 
the sepnery, when she was injured by something which fell on 
her head. At the trial, evidence was given for the plaintiff 
* May, 1900 (unreportetl). * L. R. [1907] 1 K. B. 544. 
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of the above facts, but there was, in effect, no further evi¬ 
dence to show how, or by whose negligence, the accident 
was caused. It was decided that the case came within 
the rule that a person employed impliedly undertakes, as 
incidental to his employment, the risk of negligence on the 
part of a fellow employee engaged in the same employment, 
and that, as the plaintiff had adduced no evidence to show 
that the accident had been caused by the negligence of the 
defendant company, or of any person for whose negligence 
they would be responsible, the action was not maintainable. 
The Master of the Rolls said: “ I think that this case 
comes within the principle which is the basis of the 
doctrine of common employment,” and his lordship referred 
to Johnson v. Lindsay S' Co.^ and Hcdlcy v. Pinkney & Sons* 
Steamship Cor 

One of the leading cases in regard to theatrical contracts 
is Lumley v. Gyc.^ In this case the plaintiff was the lessee 
and manager of the Queen’s Theatre, who had contracted 
and agreed with Joanna Wagner to perform at his theatre 
for three months, and the defendant enticed the said Joanna 
Wagner to break her contract with the plaintiff, who sued 
the defendant for damages. It was held that the plaintiff 
had a right of action for damages against the defendant. 
Lumley v. Gye (cited supra) arose out of the facts contained 
in the action of Lumley v. Wagner.* Lumley v. Gye was 
approved in Bowen v. Hall ^ (Selborne, L.C., and Brett, L.J., 
Lord Coleridge, C.J., dissenting). The decision in Bowen v. 
Hall has been doubted by the House of Lords in Allen v. 
Flood.^ In Lumley v. Wagner^ one of the leading cases on 
injunctions and theatrical contracts, the plaintiff obtained 
an injunction against Mdlle. Joanna Wagner, who wished to 
perform for Mr. Gye. It illustrates the rute of the law of such 

* [1868], L. R., I H. L. Sc. 326; at pp. 331, 332. « 

^ L. R. [1894], A. C. 222. 

“ [1853], 2 E. & B. 216. * I De G. M. & G. 604. 

« 6 Qj 13 . D. 333. « L. R. [1898], A. C. i. 
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contracts that there must be an actual negative clause in the 
contract that the actor will not perform at any other theatre; 
otherwise the actor cannot be restrained by injunction from 
so doing. In Kelly v. The London Pavilion, &c,,^ which were 
three actions tried together, the question was whether the 
clause in a contract, “ not to perform elsewhere,” prevented 
an artiste from performing on Sunday at a club, for which 
performance she received no remuneration. The plaintiff 
claimed damages for wrongful dismissal and breach of con¬ 
tract. In this case the plaintiff, a girl of fifteen years of age, 
was a music-hall artiste, whose professional name was Sybil 
Arrundale, and the defendants were the London Pavilion 
Limited, the Oxford Limited, and the Tivoli Limited. The 
defendants engaged the plaintiff to perform at their music- 
hall, at a salary of £2^ a-week in all. On the evening of 
Sunday, January loth, 1897, she .sang a song, and gave a 
dance, at the New Lyric Club, where a concert was being 
given upon the invitation of the committee. The defendants 
thereupon, on the Monday, declined to allow her to perform 
at their music-halls, on the ground that the plaintiff had 
broken her contracts with them by performing at the New 
Lyric Club without having obtained their permission. It 
was decided by Hawkins, J., that the clause in the contracts 
did not prevent the plaintiff performing at the said club on 
the Sunday; that, consequently, the plaintiff had not broken 
her contracts with the defendants, and that the plaintiff 
was entitled to a verdict and judgment, with £^2 damages, 
against each of the defendants; and one set of costs was 
allowed after the close of the pleadings. 

In conclusion, reference may be made to Grant & Maddox,^ 
which deals with what is called the “custom of the profession.” 
The plaintiff, an actress who was engaged by the defendant, 
the lessee and manager of the Princess’s Theatre, to act for 
three years, at a progressive salary, sued the defendant for 
1 [1897], 13 Times L. R. 584. * 15 M. & W. 737. 
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£^H —twelve weeks’ salary for the first year, amounting to 
£60, and nine weeks’ salary of the second year, amounting 
to £54’ The defendant adduced evidence to show that the 
term years in theatrical contracts meant seasons. The Lord 
Chief Baron, in summing up, told the jury this was the 
question they had to decide. The jury returned a verdict 
for the defendant. The lady obtained a rule for a new 
trial, but it was decided by Alderson, B., Rolfe, B., 
Platt, B., and Pollock, C.B., that the defendant was entitled 
to judgment. The plaintiff was non-suited. 

G. Addison Smith. 


VII.—CONSTRUCTIVE MURDER AND 
FELONIOUS INTENT. 

A ny student of the Criminal law of this country must— 
if he be not, indeed, merely directing his energies to 
the satisfaction of importunate and inquisitive examiners— 
be impressed at times by the wide and varied construction 
placed upon certain words of our language. Exaggerated 
constructions are neither the monopoly of politicians nor 
theologians. If he possesses, in addition to a contemplative 
mind, a true philological instinct, he will be the recipient 
of rude and unaccustomed shocks. If he is also the proud 
possessor of the faculty of research, and devotes himself to 
an inquiry concerning the authorities upon which certain 
of our criminal doctrines rest, his wonder will increase, and, 
to some extent, his respect will diminish. 

The phrase, “ malice aforethought,” as applied to the 
crime of murder, affords us a striking illustration of this. 
Comprehensiveness stands forward as the apologia ibr its 
occasional incomprehensibility. The interpretation of the 
term is so wide as to include all the peculiar forms of 
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mem rea which justify a verdict of murder in the case of 
unjustihable homicide. There is, however, one peculiar 
and unusual form of mem rea (and it is one of great 
practical, as well as theoretical, importance) which has 
been frequently stated to be sufficiently strong to con¬ 
stitute “ malice aforethought ” in the case of murder. It 
arises where unintentional homicide results from the 
prosecution of a felonious design. All the authorities 
agree that, if the felonious act is one intrinsically likely 
to kill, even though there be no intent to kill, yet it would 
be murder. That is not the question with which we are 
now concerned. If unintentional homicide results from 
the prosecution of a felonious act of itself intrinsically 
unlikely to kill, can it be said to be murder ? 

This is a question of considerable historic interest. It 
has allowed Foster to dissociate himself from the views of 
Coke, it has given Kelyng, C.J., Holt, C.J., and Sir James 
Stephen an opportunity to violently denounce the statement 
of the law in the Institutes; it has enabled one judge to 
describe the law upon the point as ridiculous, and another 
to describe it as unreasonable. It has been the legitimate 
parent of many an ambiguous passage. It has for many 
years harassed judges, perplexed juries, and aggravated 
prisoners. 

A brief consideration of the question in the light of recent 
decisions may not, perhaps, prove uninteresting. The 
authority usually quoted for this rule is Sir Michael Foster. 
In his Crown Law, he observes, “ If an act be done in the 
prosecution of a felonious intention and death results it will 
be murder, but if the intent went no further than to com¬ 
mit a bare trespass, manslaughter. Though I confess Lord 
Coke seemeth to think otherwise.” ^ The illustration which 
he gives of this, is that of a man shooting at a fowl in order 
to steal it, and thereby accidentally killing a bystander. 

* Foblcr’s Crown Lirw, 258. 
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This, he says, will be murder, although if the intent had 
been merely to kill (and not to steal) the homicide would 
only amount to manslaughter. 

This view of Foster’s is doubtless based upon, or at any 
rate influenced by an obiter dictum of Holt, C.J., in the case 
of Rex V. Plummer^ in the year 1701. He said in that case, 
“ the design of doing any act makes it deliberate; and if 
the act be deliberate, though no hurt to any person can be 
foreseen, yet if the intent be felonious, and the fact designed, 
if committed would be felony, and in pursuit thereof a 
person is killed by accident, it will be murder in him and all 
his accomplices.” It is worthy of note that no authority 
is given to support this dictum, and it is, indeed, difficult to 
understand where such authority could be found. It should 
also be remembered that at the time Foster laid down the 
rule, and even for a goodly number of years after that 
time, a great number of felonies were capital crimes. It is 
evident that the rule would not thus appear to Foster to be 
the “ cruel and monstrous ” doctrine which it appears to 
us to be to-day. 

Lord Coke states, without any qualification (and he gives 
illustrations), that where intentional homicide results from 
an unlawful—mark the word—unhiw'ful act, it would be 
murder.® He thus does not only limit the application of 
the rule to acts mala in sc, but to acts mala prohibitum. It 
is this statement of the rule that provokes Foster to express 
dissent, and it was probably the cause of the dictum of 
Holt, C.J., in the above case.'^ Indeed in one case, Rex v. 
Keate,^ he expressly states that Coke’s view of the law was 
incorrect, and that “ there must be a design of mischief to 
the person, or to commit a felony or great riot.” The state- 
ment of the law by Lord Coke has been severely criticised 
by many learned authorities. • 

* Kolynjj, 155. See alscj Slc]>hcn‘i. llislory of I he C$‘iminal Lazo of Euj'land, 
V’ol. I, p. 27.V 

“ Coke's Institutes, p. 56. ® Supra. * Coml), 406, 409. 
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Sir John Kelyng devoted much space to showing that in 
his opinion it was necessary that the act committed should, 
if an indictment for murder was to be substantiated, amount 
to a felony.' Hale limits the application of the rule to cases 
of felony, and says, without referring to Coke, that if the act 
committed be merely unlawful there could be no case of 
murder.® East, although dealing (perhaps wisely)'With the 
rule in a somewhat indefinite and inconclusive manner, 
inclines one to the opinion that his view was, that the 
felonious act committed must be of a nature which might 
reasonably be expected to result in death.'’ 

Sir James Stephen characterises the statement of the law 
as a monstrous doctrine, and one which rested upon little or 
no authority.^ In A General View of the Criminal Law of 
England^ he not only dissents from Coke’s view, but ex¬ 
presses gr^at doubts as to whether a felonious act could 
result in ihurdcr unless the felony was in itself an act likely 
to result in death. And again, in commenting upon Foster’s 
statement he observes, “Cruel and indeed monstrous as such 
an illustration may appear to us, it is put forward by Foster 
as a mitigation of the views of Coke, and such no doubt it 
is. It certainly is less objectionable to say that uninten¬ 
tional homicide committed in the prosecution of a felonious 
design is murder, than to say that unintentional homicide 
committed by an unlawful act is murder.” 

Those cases which have afforded a consideration of the 
principle indicate much complication and display no little 
ambiguity. 

In Lad*s Casef decided in the year 1773, the judges met 
together at Serjeants-Inn Hall to consider inter alia whether 
an indictment for murder could be maintained where death 
had resulted from '"rape. They refused to express any 
opinion upon this broad question. This, remembering that 

* Kelyng, ill. 

® Hale’s Pleas of Ike Crovn^ 474. ® Kasl’.s Pleas 0/ Ike CroK^n, 2 y). 

* History of fhe Criminal Law of En^^land. ■' P. 141. p Leach, C. C. 96. 
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rape is a personal attack, which of necessity involves con¬ 
siderable force, and thus increases the likelihood of death, 
is undoubtedly significant. The real and vital question is, 
was the act one which might reasonably result, in the case 
of an ordinary person, in death ? Any felonious act which 
necessitates actual personal violence is much more likely to 
result in death, and to create in the mind of the offender a 
knowledge that it might so result, than is a felonious act 
which of itself could never reasonably be expected to result 
in homicide. Thus the inference which may readily be 
drawn from the decision of the assembled judges so early 
as 1773 is justified. 

A great criminal authority speaking of Rape says, “ That 
kind of crime does not differ in any serious degree from one 
committed by using a deadly weapon, such as a bludgeon, 
a pistol, or a knife. If a man once begins attacking the 
human body in such a way, he must take the consequences 
if he goes further than he intended when he began. That, 

I take, to be the true meaning of the law on the subject.” ^ 
This is, of course, the law to-day. The case of Reg. v. 
Gilbert,^ w’ell knowm as the Fordingbridge murder, illustrates 
forcibly the rule that if a person dies as the result of rape, 
the offender is liable to be indicted for murder. The Com¬ 
missioners who w'ere appointed to consider the Law relating 
to Indictable Offences quote and commend this case. They 
are empathic in their statement that death resulting from 
rape should constitute murder, and observe that they 
” believe there are few who would not think the law de¬ 
fective if such an offence was not murder.”'^ 

In the case of Rex v. Wiggs, in 1784,* the prisoner was 
tried upon an indictment for murder. It appeared that a 
shepherd boy had allowed some of the sheep he was tending 

* Stephen, J., in Keg. v. Senid and another, 16 Cox, 311. ^ 

The Times, 19 July, 1862. 

Report of the Royal Comniihsion, 1879, 1 ’. 24. 

* Summer Aiisizes for the County of Norfolk, 1784. 
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to escape through the hurdles, and his master, irritated by 
his negligence, took up a stake that was lying on the ground 
and threw it at the boy. The stake hit the .boy on the 
head and fractured his skull, of which he died. The 
learned judge directed the jury, that unless they thought 
this stake, thus suddenly caught up, was an improper 
instrument and used by the prisoner with intent to kill, 
the crime could only amount to manslaughter. The jury 
returned a verdict of manslaughter. The words “ intent 
to kill ” place a much narrower construction upon the 
rule as laid down by Foster, and this construction makes 
its appearance in later cases. 

In a case of the year 1838,^ a man had gone to sleep 
in a barn. His friends covered him with straw, to which 
they applied a light. He was burned to death, and the 
prisoners were indicted for murder. Patteson, J., said 
that if they believed that the prisoners really intended to 
do any serious injury to the deceased, although not to kill 
him, it was murder; but if they believed their intention 
to have been only to frighten him in sport, it was man¬ 
slaughter. In another case,® the prisoner was indicted 
alone for wilful murder. The deceased was found tied hand 
and foot with string, and something had been forced into 
her throat by which she had been suffocated. There was a 
club found and two pieces of wood, indicating the intention 
of the burglars to use violence if disturbed. The house had 
been forcibly entered, and the object evidently was robbery. 
Blackburn, J., said, “ As a matter of law, if you are satisfied 
that when the deceased met her death from violence by any 
person or persons to enable them to commit a burglary 
(or any other felony), although those who inflicted that 
degree of violence might not have intended to kill her, all 
who are parties to that violence are guilty of murder.” It 

* Erri»;^(oii's Case, 2 Lywin, C. C. 2i. 

“ Ee^ina v. Franz, i86l. See also Wi^jhlinan’s, J., remarks, ^ Cox, 404. 
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must, of course, not be forgotten that in this case there 
evidence that violence was intended, if it were necessary 
to effect the common purpose, and in spite of the words “ or 
any other felony,” the concluding words “ all who are par¬ 
ties to that violence ” would appear to indicate that the 
direction was really applied to felonious violence. 

The case which affords the greatest ground for the prin¬ 
ciple is that of Regina v. Horsey.^ The prisoner had wilfully 
set fire to a stack of straw', close to an outhouse or barn, 
in an enclosure not adjoining a dw'elling-house. The de¬ 
ceased had been burnt to death, cither in the outhouse, 
or on, or by, the side of the stack. In directing the jury, 
Bramw'ell, J., stated that although the law might appear 
unreasonable, yet if a person in the course of committing 
a felony, caused the death of a human being, that was 
murder. It was held that the prisoner was not guilty of ‘ 
murder, unless the person was there when the prisoner set 
fire to the stack. In sentencing the prisoner for the arson, 
the learned judge said he should make no difference in thp 
sentence on account of the death of which the prisoner’s act 
had been unhappily, though unintentionally the cause. It 
should also be noted that the judge laid considerable stress 
upon the statement that the prisoner was not answerable 
except for the natural and probable result of his act. 

The Members of the Royal Commission of 1879 comment 
upon the construction placed upon the word “malice.” 
They observe that the question as to whether malice can 
be implied from an intent to commit a felony, is a question 
open to doubt. They quote Foster. They then go on to 
say, “ It seems to us that the law upon this subject ought 
to be freed from the elements of fiction introduced into 
it by the expression ‘malice aforethoilght,’ although the 

> 3 F. & F. 287. See also /iex v. Evans [1812], 3 Russ. Cr. 12; A’.*v. Piits 
[1842], C. & Mar. 284 ; Kex v. Itiikman [1831], 5 C. i\. P. 151. Curkys CW, 

C. C. A. R. 2, 109. 
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principle that murder may under certain circumstances be 
committed in the absence of an actual intention to cause 
death, ought to be maintained.” In the Draft Criminal 
Code itself they omit the case of a felony unlikely to cause 
death, and limit the application of the rule to acts known 
by the offender to be likely to cause death. 

The case which is now generally quoted and relied upon, 
by those who believe that the rule as originally stated was 
too wide and based upon little, if any autliority, is that of 
Retina v. Sernc and atiother.^ In this case the prisoners, 
Leon Sern6 and John Henry Goldfinch, were indicted for 
the murder of a boy Sern6, the son of Seme the prisoner. 
It was alleged that they wilfully set on fire a house and 
shop, by which act the death of the boy had been caused. 
Stephen, J., in directing the jury in that case said, whilst 
* commenting upon the construction placed upon the phrase 
** malice aforethought,” “ that the words had to be construed, 
according to a long series of decided cases which have given 
them meanings different from those which might be sup¬ 
posed. One of those meanings is the killing of another 
person by an act done with an intent to commit a felony. 
Another meaning is, an act done with the knowledge that 
the act will probably cause the death of some person .... 
I will say a word or two upon one part of this definition, 
because it is capable of being applied very harshly in certain 
cases, and also because, though I take the law as I find it, 

I very much doubt whether the definition which I have 
given, although it is the common definition, is not somewhat 
too wide. Now, when it is said that murder means killing a* 
man by an act done in the commission of a felony, the mere 
words cover a case like this, that is to say, a case where a 
man gives another af push with an intention of stealing his 
watch,^ and the person so pushed, having a weak heart, 
dies .... I very much doubt, however, whether that is 
^ »[iSll], 16 Cox 3x1. 
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really the law, or whether the Court for the consideration 
of Crown Cases Reserved would hold it to be so. . . . I 
think that instead of saying that any act done with intent to 
commit a felony, and which causes death, amounts to murder, 
it would be reasonable to say, that any act known to be 
dangerous to life, and likely in itself to cause death, done for 
the purpose of committing a felony which caused death, 
should be murder.” 

In Regina v. Whitmanh,^ so recently as i8g8, where death 
had resulted from an illegal operation, Bigham, J., told the 
jury that if they could think that, though the prisoner had 
committed the act, yet he had not contemplated that his act 
could result in death, he was only guilty of the lesser crime 
of manslaughter. It was necessary, said his Lordship, that 
the prisoner should have contemplated the possibility of 
death for it to be murder. In his address to the Grand 
Jury, at Chester, in 1899,^ Darling, J., advised the jury in a 
case of death resulting from an illegal operation, that if they 
were of the opinion that the operation was performed with¬ 
out any intent or desire to kill, they ought not to return a 
true bill for murder. 

In May, 1903, the case of Regina v. Whitmarsh^ was 
followed in two instances.** In one of the cases Lawrence, J., 
told the jury that they might return a verdict of man¬ 
slaughter, as the possibility of death resulting from the act 
committed had not been contemplated by the prisoner. 

Thus, there is no doubt, eliminating any question as to 
the insufficiency of the cwriginal authority, that the trend of 
modern judicial opinion and dicta have been toward a limita¬ 
tion of the rule to those felonioui acts which are intrinsically 
likely to cause death. The present unsatisfactory condition 
of the law upon the question is much to* be deprecated. It 
embarrasses judges in their directions to juries; it may in 

* 62 J. P. 711. ® Regina v. Upton^ The Times^ March ii, 1899. * Supra. 

*• Rex V. Pearson, Manchester Assizes, May, 1903. Rex v. Bottomley, Liver¬ 
pool Assizes, May, 1903. * 
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certain cases result in a guilty person being acquitted, if the 
alternative verdict of manslaughter is not open to the jury. 
A prisoner may be acquitted of a greater, because he can¬ 
not be convicted of a lesser offence. No doubt, when the 
question arises in the Court of Criminal Appeal, some 
definite principle will be laid down which may not indicate 
so greatly the divergence of judicial opinion, the incon¬ 
sistency of our Case law, and the great weight given to 
legal writers whose names appear in the text-books as the 
old authorities. 

W. F. Wyndham Brown. 


VIII.—CURRENT NOTES ON INTERNATIONAL 

LAW. 

Patents Worked Abroad. 

T he decision of Parker, J., in In re Hatschek's Patents 
(L. R. [1909], 2 C. 68), in which his lordship lays 
down a variety of rules as to what constitutes “ adequate ” 
manufacturing of a patented article, and “ satisfactory ” 
reason for not manufacturing it in the United Kingdom, 
is clearly one which should be subject to appeal. It is 
evidently the policy of the executive to subtract disputes 
from the decision of the Courts, and to substitute, as far 
as may be, the decisions of officials. Lord Alverstone has 
recently observed in strong, but not too strong, terms, on 
this tendency to put the rights of the subject under the 
control of the bureaucracy. It is a tendency which showed 
itself very powerful in the matter of public education. The 
Board of Education is entrusted with summary powers of 
decision which go far to oust the jurisdiction of the Courts. 
The Patents Act does, indeed, concede an appeal from the 
Controller; but it is limited to a single judge, and his ruling 
is final. No better judge than Parker, J., could be desired. 
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But the enormous importance and difficulty of defining 
what is the scope of the statute, is such that the duty ought 
not to be entrusted to any single judicial person. 

In the particular case, Hatschek, a foreigner, patented in 
1900 a process for manufacturing thin stone slabs. It was 
never worked in this country, but in 1908, the patentee 
advertised his willingness to enter into arrangements for that 
purpose. Since 1906 it had been worked in Belgium, and 
simultaneously the patentee had precluded himself from 
granting anyone a licence to work it in the United Kingdom. 
Parker, J., revoking the patent, laid down various canons 
which themselves are by no means free from ambiguity. 
The section (27) of the Act of £907 which enables revocation 
if a patent is not “ adequately ” worked in this country, 
and no “ satisfactory ” explanation given, only applies where 
the manufacture takes place wholly or “ mainly ” abroad. 
Although his lordship was willing to admit that an article 
was not necessarily “mainly” manufactured abroad simply 
because more than half the output was so manufactured, 
and although he laid it down that there must be a great 
preponderance of manufacture abroad, to bring the statute 
into play, yet he declined to measure that preponderance 
by any reference to the wants of the English market. The 
sole question apparently must be, Was the quantum of manu¬ 
facture in Great Britain “ reasonably ” extensive ? Here we 
are landed again in the realm of pure arbitrary conjecture. 
Is it reasonable to expect a patentee to lay down plant 
to manufacture his patent simultaneously in all countries 
under the sun ? And if not, is it fair to expect that he will 
give a preference to England ? He must do so, in effect, 
says Sir R. J. Parker: he must use at least as great efforts 
to develop his manufacturing business ih England as else¬ 
where. It is evident how great a handicap this pqts on 
industry. Where a single factory would be economically 
adequate, the unfortunate patentee is to set up factories, all 
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over the world, wherever he wants to secure protection for 
his idea. For the judge explicitly says that economic, as 
distinct from political, considerations are to have no scope. 
That England is not so favourably situated for the manu¬ 
facture, in respect of cheapness of material, or of labour, is 
to be no excuse. That profits will be greatly reduced is to 
go for nothing. If this construction of the statute be right, 
the neo-protectionism of a Liberal government will have 
serious effects upon every British consumer. 


It may also be doubted whether it is not contrary to con¬ 
vention. In argument it was apparently admitted that such 
a discrimination against foreigners would be against the 
terms of International treaties. It was, however, urged that 
the section was not directed against foreigners, since it 
would equally apply to British subjects who worked their 
patents abroad only. But this seems a formal and pedantic 
justification. If a given measure hits a thousand foreigners 
to one Briton, it is not easy to see that it is not directed 
against the former. When Venezuela, in 1881, imposed 
differential duties on goods “ arriving from ” Trinidad, Dr. 
Raphael Seijas asserted, with considerable show of reason, 
that this was no infringement of the commercial treaty with 
Britain. It was not against “ goods of British growth or 
manufacture ” that the discrimination was levied, but merely 
against goods “ coming from ” British territory. But Lord 
Granville protested very strongly against such an interpre¬ 
tation, and said it would make the treaty nugatory.^ His 
arguments apply with much greater force to the present 
case. In fact, the .British contention in the present case 
would enable any State to evade its solemn obligations' to a 
foreign nation, by legislating against “ persons residing in ” 
instead of against “subjects of” that country. 


t 


^ See the British State Papers, vol. 77, pp. 768 ef seq. 
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Foreign Trade Marks and Associations. 

What is the effect, by comity, of a French law on an 
English trade-mark ? Most people would answer at once, 
Nothing. But mobilia scquuntur personam ; and if the view is 
taken that trade marks are “ property," then the law of the 
owner’s domicile becomes of great importance in a case of 
universal succession. Something very like a universal suc¬ 
cession was created by the French law of 1901, which, in 
the events which happened, divested the members of the 
monastery of the Grande Chartreuse of their property and 
passed it to a liquidator. The result was precisely similar 
to a bankruptcy or a winding-up. Did it carry the English 
trade-mark of the monastery ? The actual liqueur for which 
the institution was famous was no longer manufactured by 
the liquidator, who, indeed, could not manufacture it, not 
possessing the secret of the process: and it is impossible 
to contend that he could continue to enjoy the protection of 
the trade-mark for another liqueur which he began to make 
and to vend under the designation of the old one. That 
would be a clear fraud on the public. 

Such a consideration strongly suggests, what has always 
been the writer’s view, that trade-marks are in no sense pro¬ 
perty. The imposition on the public, as it was undoubtedly 
the origin of, is still the essential element of justification 
for the interference of the Courts in these matters. 

The fact is not always recognised; and so obscured is it, 
that at times the Courts have gone near to setting up a right 
of property in the owner of a trade-mark, so sacrosanct 
that anyone who infringes it accidently would be liable in 
damages. But the right conferred by the user or registra¬ 
tion of a trade-mark appears actually to stop a considerable 
distance short of that. It rests really on the impropriety of 
allowing one trader to impose on the public by saying that 
his goods are those of another. In the present case, there 

30 
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was no doubt that the whole of the property—^what could 
fairly be called the “ property ”—of the dissolved monastery 
of the Grande Chartreuse, passed to the liquidator. No 
considerations of tenderness for the dispossessed owners 
could possibly weigh with an English Court if it were asked 
to say that bonds at a London banker’s, or altar furniture 
bought and paid for at Birmingham, had not passed by the 
law of the monastery’s evident domicile to the French State. 
Yet, obviously, there was a difficulty in holding that the 
trade-mark passed. 


Not only so, but the Court of Appeal, in this case of Rey 
v. Lecouturietj felt itself at liberty to hold that the Carthusian 
Order—not, be it noted, the expelled monks—were entitled 
to an injunction to restrain the liquidator and his assignees 
from using it. From this it is to be inferred that the 
English trade-mark is still properly vested in the proctor- 
general of the Order. On whose behalf he holds his interest 
may not be very clear, and the Lord Chief Justice expressly 
declined to decide it. It is a question which Professor 
Gierke and his English admirers must settle among them¬ 
selves. Whether the Carthusian Order, which the law of 
France certainly could not dissolve, or the community of 
the Grande Chartreuse, which it certainly could, was the 
body on behalf of which the registration was made, is a 
nice question. Presumably, the fact of the registration 
being made in the name of a high Carthusian official 
points to the probability of the Order, and not the monas¬ 
tery, being regarded as the producers of the liqueur. And, 
in fact, it was the Order which successfully sued in England. 
But then, if it is 'the Order which is regarded as having a 
locus standi in judicioy who incorporated it ? What law, 
expressly or implicitly, made a person of it ? Not the 
law of England, which knows no such informal incorpora¬ 
tion. Not the law of France, which expressly fastened on 
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the monastery as the body with which it had to deal. Not 
the law of the Church, for modern States repudiate its 
authority. Must we fall back upon the Vatican, and declare 
the Order to derive its existence, as a foreign corporation 
in England, from the temporal power of His Holiness? 
If we are prepared, on the contrary, to admit that an 
amazing revolution has been worked in the English law 
under cover of a slight change in procedure, and that any 
and every ephemeral association is virtually incorporated 
by R.S.O., O. 16, r. 9, it must be realised that Parliament 
alone is competent to effect such a subversion of juridical 
ideas. It must, in particular, be carefully remembered 
that not even a Rule of Court is able to confer immor¬ 
tality upon an association, or the benefit of limited liability 
upon its members. 

It is suggested, with some confidence, that an application 
to strike out from a writ the name of an association, not 
incorporated in this country or abroad, would be successful, 
unless disclosure were made of the full descriptions of all 
the individuals composing it, who must each be liable in 
solidttm for the costs. Otherwise, we are dans la pleine 
va}(ue. 


On the question of trade-mark, it is said that the Courts 
in Germany and in the United States of America have 
come to decisions, recognising the right to use the mark 
as residing in the Carthusian Order. It may not be 
out of place to remind our readers that Lord Westbuy’s 
and Lord Cairns’ opinion, to the effect that trade-marks are 
“ property ” was not unqualified, was in opposition to the 
view of Lord Hatherley and Lord Langdale, and was vir¬ 
tually explained away by Lord Herscflell in Reddaway v. .. 
Banham. The divergence of view is not generally impq^tant, 
because it is admitted that the “property” is a very qualified 
kind of property. But in such cases as the one before,us, 



468 CURRENT NOTES ON INTERNATIONAL LAW. 


involving conflicts of law, such loose descriptions are apt to 
assume a vital and disproportionate importance. Sir F. T. 
Piggott’s suggestion, based on In re King, is .worth remem¬ 
bering; namely, that the rights conferred by an English 
registration may fall to be determined solely and exclusively 
by English law, whatever the domicile of the person who 
registers them. We have assumed that the domicile of the 
monastery was in France: this can hardly be doubtful, but 
it is possible that, as has been hinted, the trade-mark was 
connected, not with the monastery, but with the Order. 
In that case, it is not easy to see how the French decree 
could operate on it, or indeed on any property of the monks, 
which could always be represented as held by them as a 
precarium from the Order. 


Quedah. 

In the Law Magazine for igoi (p. 437), there will be 
noticed a reference to the remote Malay State of Quedah-— 
remote alike in geography and in civilisation. As the 
influence of Singapore spread through the Malay peninsula 
to the north, it encountered the influence of Siam coming 
in the contrary direction. Less powerful in material force, 
and no more powerful in religious sympathy—for the 
Siamese are Buddhists, the Malayans Mohammedans—the 
influence of Siam was nevertheless strong in its older estab¬ 
lishment and its more intimate character. Singapore secured 
P6rdk and Pahang, but Siam successfully asserted her right to 
control Quedah, Kelantan and Trengganu. Her suzerainty 
over these little States had been of the most misty character, 
but it was appare'nt enough to be undeniable. Her own 
admission to the regular rights of a world Power, accom¬ 
panied by the reorganisation of her institutions on the 
European model, and by the employment of distinguishedf 
jurists like Rolin-Jaquemyns as her international advisers, 
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made it impossible to ignore her rights. The possibility 
that French encroachments from Tonquin and Annam could 
be stimulated by any British infringement on Southern Siam 
made it dangerous to infringe them. But now the move¬ 
ment of Siam has progressed still further. The example 
of Japan is being imitated with an ardour and success 
hardly realised in England. Siam is on the point of intro¬ 
ducing a judicial system satisfactory to occidental ideas: 
and, as a consequence, she demands the abolition of the 
capitulations. The price asked by Britain appears to be the 
cession of Kelantan, Trengganu and Quedah. During the 
xpast twenty years Siam has been engaged in transmuting 
her shadowy suzerainty into an effective administration, 
like that exercised by Britain in the more southern part 
of the peninsula. It has been asserted that her administra¬ 
tion there is more elastic and better suited to these primitive 
localities than that of a European stranger could be. But 
it has only been developed on the north-eflst. Quedah, on 
the north-west, has been neglected. It is now alleged that 
Siam has no rights over Quedah at all, and accordingly no 
right to transfer that district to the control of Great ,Britain. 

It is a delicate question. Siam did very forcibly assert 
rights against Quedah some forty years ago. An expedition, 
in which Englishmen took an active part, was sent, which 
destroyed a good many Quedah prahas, labelled (perhaps 
libelled) as “pirates.” But, after a few lively weeks, the 
Siamese forces withdrew, and since that time Quedah has 
been left severely alone. A firmly-worded memorial has 
been addressed to the Foreign Office, disclaiming Siamese 
suzerainty, and denying the right of Siam to hand over 
Quedah to another Power. On the whole the document 
appears to have reason. We cannot close our eyes to the 
fact that supervision in these backward countries means 
^nothing more nor less than annexation. Whatever rights 
Siam exercised in Quedah, she ceitainly did not interfere 
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in every detail of administration as a British resident 
does. Her last intervention, instanced above, is ancient 
history, and it led to nothing. Unless there, is a presump¬ 
tion juris et de jure that a Malay State must be subject 
to somebody, there seems to be very little colour in the 
Siamese contention. That there is no such necessity is 
clear from the case of Johore, which in fact as well as in 
name is independent of the British Government. At the 
same time, intervention in unsettled or semi-civilized coun¬ 
tries need not, as is well known, be very frequent in order 
to keep alive as against third parties rights of overlordship. 
The Portuguese rights at Delagoa Bay were allowed by the 
arbitrator appointed to decide them, on the ground of acts 
of sovereignty accomplished half-a-century before; though 
Lord Salisbury consistently refused to recognise Portuguese 
authority in the Shire district, based upon isolated treaties 
and expeditions of ancient date. The Siamese expedition of 
forty years back would be of great importance in establish¬ 
ing the claims of Siam to Quedah as against other nations. 
Has it the same weight as against Quedah itself? Apparently 
it has: for other nations can acquire in Quedah no more 
rights than Quedah has to give—and if they are barred, 
claiming through Quedah, Quedah seems to be barred her¬ 
self. But was the weight of that expedition decisive ? It is 
here that the difficulty comes, and it may well be thought 
that a military attack, repelled by continued fighting and 
eventually leading to the retirement of the invaders, is not 
a very successful demonstration of the existence of suzerain 
rights. And the Siamese suzerainty, if it exists, cannot go 
beyond the nominal form which is all that it has hitherto 
taken. It cannot, ‘when transferred to Britain, change its 
character, and justify active interference in the internal 
affairs of the country. 
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The Declaration of London. 

Mr. Leverton Harris has been recurring in Parliament to 
the ambiguities of this document, which Sir E. Grey has 
stated in Parliament will not now be ratified before June 
10, 1910. On June 21, Mr. Harris inquired whether con¬ 
traband, such as food, (i) consigned to British ports, being 
bases of warlike supply, (2) consigned to ports being bases 
of warlike supply, but in actual transit to neutral ports, 
would be liable to capture. The answer to the first part 
of the question was naturally in the affirmative; to the 
second it was ambiguous. It was stated that no definition 
of the term “base of supply” had been agreed on. Since 
it might well include every important harbour in such a 
country as England, it apparently means very little, and we 
may take it that all articles ancipitis usus can henceforward 
be cut off from the British Islands without any blockade. 
It has been stated that the effect of Article 35 of the 
Declaration is to make vessels absolutely free which are 
bound with “occasional contraband” for a neutral port. 
But all that the Article says is that such articles shall be 
“presumed” innocent: and as it goes on to say that “All 
the presumptions contained in this Article may be rebutted,” 
it is not a very valuable protection. 


Treaty by declaration. 

An ingenious method of concluding an international 
agreement with the United States of North America, with¬ 
out consulting the Senate, was hit upon by Mr. Root and 
Lord Takahira a few months ago. Writers on the law 
of Contract have been accustomed, since contracts were 
first studied, to lay stress on the “ unio'h of wills ” and the 
fact of psychological agreement. If they are right, jsimul- 
taneous identic declarations are very hard to distinguish 
from contracts, and simultaneous international declarations 
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are equally hard to distinguish from treaties. This Japonico- 
American case is therefore a striking demonstration of the 
inadequacy of the '^consensus in idem** theory. There is a 
perfect consensus in idem. And it is at any rate plausibly 
represented that there is no contract. 

Something more than the expressed identity of sentiment 
is necessary to make a contract. The fact that the one 
party has led the other to rely on a particular course of 
conduct is, as Professor Holland has taught the younger 
generation of English lawyers, the decisive feature. In 
this aspect, the interchange of identic declarations by the 
ministers of the United States and of Japan presents all 
the essentials of a treaty. Either it is nugatory, or it is 
contractual. It cannot be nugatory. No minister of the 
United States or of Japan could possibly dismiss it from 
consideration as invalid. It must be in the nature of an 
agreement. And if so, it would seem to be obnoxious to 
the provisions of the United States Constitution which 
prevent treaties from being made without the concurrence 
of the Senate. It is indeed somew^hat difficult to see what 
the precise force of that provision is, or how it can have 
any operation outside the limits of the United States. It 
can, of course, prevent a treaty from having the force of 
law within those limits. It can make it an offence in a 
minister to conclude a treaty. But it cannot bind other 
nations, or make it incumbent upon them to learn American 
Constitutional law. Mr. Hamilton, K.C., suggested in a 
speech at the Conference of the International Law Associa¬ 
tion, held at Portland in 1907, that foreign nations would 
do well to remember, when concluding treaties with the 
North American Union, that difficulty might arise in en¬ 
forcing their provisions, owing to the constitutional weak¬ 
ness of the Union Government vis-d-vis the separate States. 
This is a useful practical warning. But it does hot in 
the least diminish the jural responsibility of the Union 
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for the execution of such treaties as it enters into, whether 
it ought constitutionally to have entered into them or not. 
Similarly, if the accredited agent of the Union Government 
makes solemn declaration in his official capacity, on the 
faith of which other nations are evidently intended to rely, 
it is difficult to see that the absence of senatorial consent 
is anything but a matter of purely domestic concern. The 
States-General were incapable of making treaties without 
the consent of the provinces of Holland. But, as a matter 
of fact, they did rnakc them, and, the provinces having no 
international status, their veto became a fiction. American 

4 

formal treaties are made subject to the Senate’s ratification: 
this informal treaty is none the less a binding engagement 
because no such condition is attached to it. 


Workmen’s Compensation. 

An interesting case, Tomalin v. S. Pearson & Sons, Ltd,, 
has decided that the Workmen’s Compensation Acts are 
limited in their scope to accidents taking place in the 
United Kingdom. A firm of contractors, who had employed 
a man at Dover, offered him an engagement at Malta, to 
work on a breakwater. In the course of this employment 
he was killed, and his widow claimed compensation from 
the County Court Judge of Kent. It was clearly a hope¬ 
less contention, and it received rather more respect than 
it deserved in the Court of Appeal. The argument 
apparently proceeded on a sweeping extension of the 
fashionable principle that the intention of the parties is 
all-important in all questions of contract. It was argued 
that the contract made in England between domiciled 
English people must have been intended by them to carry 
all the incidents of the ordinary English law. The Court, 
while not denying that such might be the case with regard 
to a question of the interpretation of the contract, held 
that the widow’s claim rested on a right independent of 
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contract, and that, therefore, the argument drawn from 
the intention of the parties did not apply. The case 
accordingly resolved itself into the determination of the 
proper law for the determination of the existence of an 
obligation arising ex lege. In the particular circumstances, 
it was held that the English statute was improperly in¬ 
voked, not being expressed to extend to accidents occurring 
abroad. It would have been interesting to know what view 
would have been taken if the workman had survived to 
claim compensation for himself: it could hardly have 
been different, on principle. 

Foreign Service in Admiralty Cases. 

A curious case is that of the Hagen, decided some time 
ago by the Court of Appeal. It arose out of a double 
collision in the Elbe. The railway packet City of Bradford 
collided with the Hartley, both being British steamers. 
Then the Hartley fell across the bows of the Hagen, 
belonging to the German-Australian Steamship Company. 
The Hartley's owners promptly sued the City of Bradford's 
in England in rem, and arrested the res. A cross-action 
was commenced, in personam, a day or two later, by the 
Great Central Railway Company, the City of Bradford's 
owners, against the owners of both the other ships. The 
Hartley's owners appeared to this, and applied to consoli¬ 
date it with their own action in rem. The Hagen's owners 
were served with notice of it, out of the jurisdiction, and 
moved to set that service aside. The order giving leave 
for foreign service was supported on the ground that the 
German owners were “ necessary ” or “ proper " parties 
to the action. Thfe case was, however, complicated by 
the fact that simulfaneous proceedings were going on at 
Hamburg. The Great Central Railway had obtained and 
given security as between themselves and the German 
company, to avoid mutual arrests. The German company 
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had commenced an action, in rem or in personam, against 
the Hartley's owners. On these grounds, the order for 
foreign service was discharged. It was not a proper case 
for the exercise of the discretion to allow it. 

“ I confess it does strike me,” says Lord Alverstone, C.J., 
“ that, although that was a perfectly legitimate step to take 
\i.e., the commencement of an action in personam against 
both ships], the real object, and the only object, of the 
proceedings in personam was to drag the German company 
here.” It was really in breach of the understanding on 
which mutual bail, or its ecpiivalcnt, was given by the City 
of Bradford and the Hagen in Germany, to commence pro¬ 
ceedings against the Hagen in personam here; even though 
jointly witli another defendant. In the Mannheim, it is true 
that Lord Gorell, when President of the Admiralty Division, 
had held that bail given abroad would not protect a ship 
from an action in rem here. But, even if that case can be 
supported—and Williams and Bruce strongly suggest that 
it cannot—it evidently has no application when the res is 
not in England. “Where you have got,” says the Chief 
Justice, “competent parties taking steps to enforce their 
rights in a foreign civilized country—proceedings taken 
practically in accordance with understandings—we ought not 
to allow notice of this (to a certain extent) colourable and 
unnecessary writ to be issued, not for the purpose of 
enforcing the rights of the City of Bradford against the 
Hartley, but in order to enable these defendants to be 
brought before the Court. It is not disputed that if the 
Hagen were the only ship alleged to be to blame, the 
plaintiffs could not bring the defendants here; and the Court, 
having regard to the place of collision and the other circum¬ 
stances of the case, ought to be slow tto force the German 
defendant here.” Courts of Admiralty used to recognise 
each other’s international jurisdiction all over the civilized 
world, and the Lord Chief Justice’s ruling is in accordance 
with the best traditions of the English maritime tribunal. 
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Farwell, L.J., adopted the dictum of Pearson, J., in Soc. 
Gle. de Paris v. Dreyfus (1885, 29 C. D. 239), that “ most 
distinctly, this Court ought to be exceedingly careful before 
it allows a writ so be served out of the jurisdiction.” He 
added, that Williams, L.J., and himself had on various re¬ 
cent occasions concurred in applying this principle and the 
further canons (i) that in case any doubt occurred it ought 
to be resolved in favour of the declinature of jurisdiction— 
and (2) that failure to make a full and fair disclosure on 
the ex parte application for leave would justify the Court 
in discharging the order. Kennedy, L.J., concurred in 
the decision. The agreement to interchange security was, 
“ practically,” the commence’ment of an action in Germany: 
so that there was Us alibi pendens from thenceforward, 
provided that Court proceedings were in fact commenced 
without undue delay. In point of fact, such proceedings 
were not commenced for nine weeks from the arrangements 
being made: i. e., after service of the English writ:—but 
this was considered a sufficiently prompt proceeding. 

Th. B. 


IX.—NOTES ON RECENT CASES (ENGLISH). 


S OME appeals are inexplicable. Edwards v. Edwards 
(L. R. [1909], A. C. 275) is one of these. There a 
testator by his will left his realty to his two sons, as tenants 
ill common in fee simple. Then by a codicil he imposed or 
tried to impose on the devisees an obligation to pay a penny 
per ton and an eighth of any dead rent henceforth payable 
in respect of the coal underneath the land when the same 
is worked ” to each of his daughters for life and afterwards 
” among the children of each and their heirs.” If ever 
there was a limitation clearly contrary to the rule against 
perpetuities, surely this was it. So thought the judge of 
first, instance (Kekewich, J.). So thought the Court of 



NOTES ON RECENT CASES (ENGLISH). 


477 


Appeal, which unanimously affirmed his decision. And so 
thought the law reporter, who considered the case so evident 
that it was not worth reporting. It was carried, never¬ 
theless, to the House of Lords, which unanimously affirmed 
the Court of Appeal. So for once in a way the appellants 
have shown at great expense that the law is not always so 
“ gloriously uncertain.” 

Another inexplicable appeal is Low v. Guthrie (L. R. 
[1909], A. C. 278). That was the case of a father who 
had been abandoned by his wife and family some forty years 
before his death, making a will under which the family took 
nothing and the solicitor drafting it for him took everything 
on secret trusts, with a residuary gift to himself. The 
evidence clearly established that the solicitor had acted 
honestly, and had derived little or no benefit from the 
residuary gift, and all suggestions of fraud on his part were 
withdrawn by the appellants. The sole ground alleged for 
upsetting the will was that, as laid down by Parke, B., in 
Barry v. Builin (2 Moo. P. C. 480), and approved by Lord 
Cairns in Fulton v. Andrew (L. R., 7 H. L. 448), the pre¬ 
paration of a will by a party who takes a benefit under it is 
a matter of suspicion, which should make the Court jealous 
to see that, in fact, the will represents the intentions of the 
testator. As long as this remains the law, all that the party 
drafting the will need prove to sustain the will is, that there 
was nd fraud or undue influence misleading the testator, and 
here it was admitted there was none. Why, however, this 
should be the law is one of the mysteries which induce 
Tony Wellers to declare it “a hass.” A legal adviser 
cannot take a benefit from his client' when such client is 
living and well, unless the latter has iildependent advice on 
the matter; but when such client is dying and weak, he 
may take all the client has without his having independent 
advice, provided he can show that the client intended, in 
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fact, what the will says. Surely if the rule was reversed it 
Would be nearer common sense. 

In Ebbern v. Fowler (L. R. [1909], i Ch. 578), a woman 
had gone through the ceremony of marriage with J. K., who 
had previously been her sister’s husband. The woman’s 
mother—who was also the mother of J. K.’s previous wife— 
settled by deed certain property on her for life and then on 
her children. In the settlement the woman is described as 

V 

3. *K.’s wife, and at the date of the settlement she was with 
phild by J. K. Yet it was held by Joyce, J. (because he 
could not over-rule In re Shaw (L. R. [1894], 2 Ch. 573), 
that this child could take nothing under the settlement. 
Fortunately the Court of Appeal could over-rule In re Shaw 
{mpra), and very promptly did so. How it came that 
that decision, which was in absolute defiance of the liberal 
and intelligent rule laid down by Lord Cairns in Hill v. 
Crook (L. R., 6 H. L. 265), was ever acquiesced in is hard to 
say. But in some cases the failure to appeal is even more 
inexplicable than the appeal in others. If the settlor was 
to be allowed to make “her own dictionary,” as Lord Cairns 
said, surely she could not have indicated more clearly whom 
she meant by her daughter’s children than by describing her 
as the wife of J. K. ? 

. Another decision on a kindred point is in entire agree¬ 
ment with the common-sense view' taken by the Court of 
Appeal. In In re Eves, Edwards v. Burns (L. R. [1909], 

I Ch. 796), where property was left to the “children” of 
a woman w'ho at the date of the will had two illegitimate 
children, and was sixty-eight years of age, Swinfen-Eady, J., 
held that these two illegitimate children must be meant. 


When the terms of an instrument are clear, it is a very 
good rule that the Court has no alternative but to follow the 
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obvious meaning, without considering the probabilit}* of that 
being what the parties actually intended, or rather would 
have intended, had they anticipated the circumstances at 
the time of making the instrument. But whether Swinfen- 
Eady, J., in In re North, Garton v. Cumberland (L. R. [1909], 
2 Cr. 625), has not carried that principle too far, may per¬ 
haps be doubted. There a gift of £50,000 made by a 
husband to his wife, was held to be caught by a covenant 
in her marriage settlement to settle after-acquired property. 
Such covenants (like other provisions relating to executory 
trusts) have hitherto been construed perhaps a trifle too 
liberally, as being primarily intended to protect a wife’s 
property from her husband. It seems strange to interpret 
them so as to prevent a husband giving his property to 
his wife. 

In In Re Nicholson, Bade v. Nicholson (L. R. [1909], 
2 Ch. no), Warrington, J., has done something to make 
clear the way of trustees through the darkness, due to 
many decisions, on the question of the income payable to 
the life tenant when securities which might be are not 
converted. He has there held that, where trustees are 
empowered to retain securities which otherwise should be 
converted under the rule in Howe v. Dartmouth (7 Ves. 137a), 
the trustees should pay the whole income to the life tenant, 
whether such securities are wasting or not. The decision, 
which disregards that of Hall, V.C., in Porter v. Baddeley 
(L. R., 5 Ch. D. 542), will save trustees many inquiries and 
more difficult calculations. 


In re Horsnail, Womersley v. Horsnail (L. R. [1909], i Ch. 
631), is also important to trustees. There certain realty 
(and other estate) was settled by will in undivided third 
shares on each of the testator’s three children for liie, with 
remainder in fee on their children. One of the children 
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died after the testator, leaving three children, one of whom 
had assigned his share—a ninth—to a reversionary company. 
The company desired the realty to be sold, but the life 
^tenants objected, and the trustees exercising a discretion to 
postpone the sale, given them by the will, refused to sell. 
Held by Swinfen Eady, J., that though the company was 
entitled to a ninth share absolutely in possession, the 
trustees’ discretion to postpone the sale still subsisted. 


Sir George Jessel was a great Chancery judge though, 
possibly, the position he assigned himself am%ng Chancery 
judges (“ Hardwicke is first, Cairns is second, and I’m 
third”), was somewhat too exalted. But unquestionably his 
hurried mode of deciding subsidiary points and of express¬ 
ing his decisions, has given later judges considerable trouble. 
A short time ago it was Steed v. Preece (L. R., 18 Eq. 192), 
which was giving trouble (see Law Magazine, Feb. 1909, 
p. 217); now it is Osborne to Rowlett (L. R., 13 Ch. D. 774). 
There he seemed to hold that, in order that the executors 
of a last surviving trustee should be entitled to exercise a 
power of sale given by the will, the will need give no 
indication that anyone except the trustees is to exercise 
it. Every other judge has held that there must be some 
such indication—as the power or trust property must be 
given to the trustees “ and their heirs,” or, “ and their 
executors, administrators and assigns,” etc. And so in 
spite pf Osborne to Rowlett —which indeed, like Steed v, 
Preece, seems inconsistent with some other decisions of 
Jessel himself—Parker, J., has in In re Crunden and Meux*s 
Contract (L. R. [1909], i Ch. 690), expressly held. 

^ _ J. A. S. 

Read v. Price (L. R. [1909], i K. B. 577; 78 L. J. R. 
[1909], K. B. 504) somewhat enlarges the power of one 
joint debtor to continue, by an acknowledgment, the liability 
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of his fellow joint debtors against the Statutes of Limita¬ 
tions. Under the Common law, as enunciated by Lord 
Mansfield in Whitcomb v. Whiting (2 Dougl. 652 and 
S. L. C., vol. I, p. 579), payment by one is payment 
for all, the one acting virtually as agent for the rest. In 
the same manner an admission by one is an admission by 
all, and the law raises the promise to pay when the debt 
is admitted to be due.” Though Lord Tenterden’s Act 
1828 (9 Geo. 4, c. 14) provided that no joint contractor or 
his personal representative should lose the benefit of the 
Statute of Lidtltations, merely because of a written acknow¬ 
ledgment signed by any other of them, yet this Act applied 
to simple contract, not to specialty, debts. But in 1833 
the Civil Procedme Act, enacted by sects. 3 and 5, that 
an action on specialty may be bi ought at any time within 
20 years after the cause of action, or after an acknow¬ 
ledgment in writing signed by the party liable, or else 
after pait payment on account of principal or interest. 
Then, in 1856, the Mercantile Law Amendment Act cur¬ 
tailed this b}' enacting that no co-debtors, executors or 
administrators, coming within the terms of sects. 3 ai^d 5 
of the Civil Procedure Act, should lose the benefit of the 
limitation so as to be chargeable by reason only of payment 
of any principal or interest by any other of their fellow 
co-deb|ors or his executors or administrators. So that now 
the only means by which the liability can be sustained 
beyond 20 years from the cause of action, is by an acknow¬ 
ledgment of the debt signed by the party to be liable or 
his agent. In Read v. Price, as the principal debtor had 
paid interest on a bond beyond 20 years from its execu¬ 
tion, he had confirmed his several liability against his own 
estate; but he died insolvent. On hi^ death, of course, 
his joint liability ceased; and so far the surviving co¬ 
debtors were not bound. But he had written letters, since 
destroyed, acknowledging the debt. On the important 

31 
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question whether secondary evidence of these letters could, 
notwithstanding the statute, be received, Channell, J., held 
that it could, in accordance with the rule that oral accounts 
of their contents had been given by a person who had seen 
them. 

It must be a harrowing duty to have to decide a case 
against one’s own convictions, on the constraint of a judg¬ 
ment of a higher Court with the reasoning of which one 
docs not agree. This was the compelling fate of Chan¬ 
nell, J., in County of Durham Electrical Power Distribution 
Company v. Inland Revenue Commmioners (L. R. [igog], 

1 K. B. 737), who had reluctantly to rule, under National 
Telephone Company v. Inland Revenue Commmioners (L. R. 
[igoo], A. C. i), that a contract for the sale of goods to be 
paid for by fixed instalments must bear an ad valorem stamp. 

It is perhaps less agonising to acknowledge and confess 
that one’s own decision in an earlier case is susceptible of 
amendment, as in ArUdge v. Islington Corporation (L. R. 
[igog], 2 K. B. 127), and in Rex v. Ettridge (L. R. [igog], 

2 K. B. 24), in the former of which Lord Alverstone, C.J., 
said that in Stiles v. Galinski (L. R. [igo4], i K. B., pp. 622, 
623), “ I seem to have gone further than I ought to have 
gone”; and in the latter, Darling, J., after stating that in 
Rex V. Davidson ([igog], W. N. 52) the Court, as at present 
constituted, had decided in a certain way, added, with 
gentle humour, “ we propose now to consider the question 
without reference to the opinion we formerly expressed.” 

To a man' who frpm poverty is unable to discharge a debt, 
the penalty of a distress on his goods is a serious aggrava¬ 
tion of his financial burden, and the decision in Willey v. 
Hucks (L. R. [igog], i K. B. 760) may in some future cases 
lighten it. In sect, ii, sub-sect. 2 of the Bankruptcy Act, 
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1890, “an execution in respect of a judgment for a sum 
exceeding £20 ” means that where the debt and poundage 
exceed that sum, and not the debt and poundage plus the 
fees for possession, appraisement, and sale. In any case 
the charges are very heavy. In this one they would have 
amounted to nearly two-fifths of the original debt. 

In Griffith v. Fleming and others (L. R. [1909], i K. B. 
805), the Court of Appeal have established the new doctrine 
that a husband has an insurable interest, independent of a 
pecuniary one, in the life of his wife. The case arose on 
the repudiation, on the strength of 14 Geo. 3, c. 48, on the 
pait of an insurance rompiny of a policy issued by them, 
in which a husband and wife each insured his or her life for 
the benefit of the survivor. And the decision is founded on 
the grounds, ist, that the insurers could not avoid their 
liability by setting up a policy which they themselves had 
prepared in a form not warranted by the proposals, but 
adopted apparently to secure themselves the continuance of 
the aggregate pierniums; 2nd, that even on that form the 
policy could be supported under sect, ii of the Married 
Women’s Property Act, as it w'as expressed to be for the 
benefit of the survivor. But the main general reason, and 
the most interesting is, that, corresponding to the law 
declared in Reed v. Royal Assurance Co. (2 Peake’s Nisi Prim 
Reports [1795], 70), that “a wife making an insurance on 
her husband’s life need not prove that she was interested 
therein,” a presumption ought now tD be adopted that a 
husband has an insurable interest on the life of his wife. 
There appears to be no English authority for this. But 
Farwell and Kennedy, LL.J., drew attention to a note 
in Bullen and Leake, 2nd edition, p. 161. This was 
published so long ago as 1863, and the words are “ a wife 
may insure her husband’s life, and a husband his wife’s. It 
is sufficient that there is an interest in the life of the person 
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insured at the time of effecting the insurance . . . The 
value of the interest at the date of the policy may be 
recovered on the death, but no more.” 

When Quarter Sessions, in the case of a prisoner con¬ 
victed of larceny, discharged him on his entering into 
recognizances to be of good behaviour, they were within 
the powers given them by the Probation of Offenders Act 
1907; but they went beyond the powers in ordering that 
there should be a condition that the offender should abstain 
from intoxicating liquors for a period. And the Court of 
Criminal Appeal, in Rex v. Davies (L. R. [1909], i K. B. 
892), have quashed his conviction for breaking the condition 
before his period of abstinence was fulfilled, as a condition 
of sobriety can only be imposed when the offence of which 
the prisoner is convicted is committed under the influence 
of drink. Here he broke the law while in possession of his 
unclouded senses, and it is surprising that Quarter Sessions 
should have made the double mistake. 


The ” business meaning ” of the word pirate seems to be, 
according to Republic of Bolivia v. Indemnity Mutual Marine 
Assurance Company (L. R. [1909], i K. B. 785), a person who 
is plundering indiscriminately, for his own ends, beyond the 
jurisdiction of a State: hostis huinani generis. The definition 
in the Oxford English Dictionary is ‘‘one who robs and 
plunders on the sea, navigable rivers, &c., or who cruises 
about for the purpose; a sea-robber.” Probably in all cases 
the enemy of mankind must start from the high seas. The 
Act upon which the case was founded was committed not 
on a river ‘‘ w'here it ran into the sea but on a branch river 
running into another branch river.” As the case may be 
further reported, the other points need not at present be 
noted. 
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The Court in Davies v. Harrison (L. R. [1909], 2 K, B.' 
104) could hardly have decided otherwise than that a six- 
days* licensee under the Licensing Act of 1872 is not com¬ 
pelled to close his premises entirely on Good Fridays and on 
such Christmas Days as fall on week days simply because 
sect. 3 of the Act of 1874 says that public-houses are to be 
open on those days only during the hours fixed for Sundays. 
But the point seems to have been a debatable one in the 
trade for many years, and a leading text-book on licensing 
holds that these two days are to be closed days to the 
licensee under the Act of 1872. Yet such a view can be 
reduced to an absurdity on the supposition that Parliament 
should enact that no inn should be open on any day except 
as on Sundays, for under such a condition a six-days’ 
licensee would have to keep his doors locked all the year 
through, and so much of the Act of 1872 as authorises these 
restricted licences would fall into decay. 

It is probably safe to say that it is now a firm rule of law 
that from an agreement in restraint of trade containing terms 
which are reasonable and others which are not, the latter 
may be expunged, and that then, the remaining terms being 
all reasonable ones, the agreement will be enforced. This at 
any rate is the rule in agreements between persons sui juris. 
But where one of the parties is an infant, the cases are 
not so decisive. In Bromley v. Smith (L. R. [1909], 2 K. B. 
235), the ruling of Channell, J., seems to be that it is for the 
benefit of an infant that he should obtain employment, and 
if he can get employment only by signing an agreement con¬ 
taining terms of wide restraint on the future exercise of his 
knowledge and abilities, the agreement Js, on the whole, for 
his benefit, and will be valid and enforceable when any un¬ 
reasonable terms in it are removed. • 

T. J. B. 
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IRISH CASES. 

A deposit of title deeds by way of security operates, by 
what has been called “an old equity in the teeth of the 
Statute of Frauds,” as an agreement to execute a legal 
mortgage of the premises comprised in those deeds, and 
therefore, in the view of Equity, is equivalent to an actual 
mortgage. The extent of the premises included under the 
agreement is a question of fact—a question of evidence as 
to what was the real agreement of the parties. These 
familiar principles are illustrated by Simmons v. Monttif^ue 
([iqog], 2 L. R. 87). A hotel owner deposited with a 
bank, by way of security, his title deeds and a map of the 
hotel premises: there was no accompanying written memo¬ 
randum. A transferee from the Bank brought an action to 
raise the amount of the mortgage, and the Court ordered 
a sale. When the title came to be investigated, it appeared 
that part of the premises shown in the map was not com¬ 
prised in the deeds, the mortgagor having only a possessory 
title thereto. The Court held that the effect of the inclusion 
of the map along with the title deeds was to show an inten¬ 
tion, by the mortgagor, to charge all his interest in the 
hotel premises, including that part to which he had only 
a possessory title; and as the purchaser waived his right to 
object to the nature of the title in that part, a conveyance 
of the entire premises to him was directed. “The case is 
not a case of declaration that the mere deposit of a map 
was a good mortgage, by way of equitable deposit, of the 
premises shown upon it; it is a finding that, taking the 
documents as a whole, there was an agreement between the 
parties evidenced by the documents to execute a mortgage 
of the hotel premisps, including the premises coloured yellow 
on the map.”__ 

i 

The rule that a will speaks from the testator’s death may 
sorpetimes operate in favour of a legatee, and sometimes 



NOTES ON RECENT CASES (IRISH). 487 

against him. It had the latter effect in Mack v. Quirey 
([1909], I Ir. R. 124). A testatrix gave to her executors 

ten old Belfast Bank shares,” on trust, to pay the income 
dividends and profits thereof to a son of her cousin for his 
life, and subject thereto, on trust for any widow he might 
leave and his children, share and share alike. At the date 
of the will these shares were j^ioo shares, worth £129 each. 
Before the death of the testatrix, the Company resolved that 
the 3^100 shares should be sub-divided into ten shares of j^io 
each, which were to be called “old Belfast Bank shares.” 
These shares at the time of her death were worth 3^12 :13s. 
each. On a summons to determine the value of the shares 
which passed under the gift, it was held that the legacy was 
general, that there was no contrary intention to exclude 
the operation of sect. 24 of the Wills Act, and that the 
gift only carried ten of the sub-divided shares, or their 
value ascertained as at the date of the death. Once the 
legacy was held a general legacy, the rest of the decision fol¬ 
lowed as a matter of course ; as the testatrix had only ten 
old shares at the date of her will, and kept the certificates 
for these till her death, it is at least arguable that the legacy 
w’as really specific. In that case, however, a question of 
ademption would arise. 

A wit in the time of Charles II said that “ laws arc not 
like women, the worse for being old ”; but in Preston v. 
Greene ([1909], i Ir. R. 172), very considerable discussion 
took place as to whether the Court was bound to follow 
a decision exactly in point, given by Lord Chancellor King 
in the year 1726. It is fair to add, however, that the 
case in question {Holt v. Frederick, 2 Pf W. 356) does seem 
rather contrary to natural equity, and* has been adversely 
commented upon in Jarman (Conveyancing, 3rd ed., 
Vol. II, p. 412). The point is a simple one. A widowed 
mother made an advancement to her child; she then 
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re-married, had other children, and died intestate. Was 
the child who had been advanced entitled to take its share 
under the Statute of Distributions without bringing the 
amount of advance into hotchpot ? Holt v. Frederick said 
yes; and the Master of the Rolls in the present case, 
though hinting pretty clearly that his own opinion would 
have been the other way, considered that he w'as not at 
liberty to set up that opinion against the decision. 

Attorney-General v. Longford ([1909], 2 Ir. R. 436) is a 
revenue case on which the Lord Chief Baron considered 
no previous authority to be in point. Portions of unde¬ 
veloped land adaptable as sites for villa residences were 
let in lots on leases for 99 years, each lease reserving a 
fixed sum as rent, and containing a covenant by the lessee 
to expend a sum in building on the demised premises within 
five years, with a proviso that on breach of the covenant 
the lease should become void, and that, in such case, the 
lessee should hold the demised premises for 21 years from 
the date of the demise at the fixed rent. The covenants 
were performed, and the lands were held by the lessees 
for the full 99 years. The Attorney-General then claimed 
a declaration that on the expiration of the leases the 
successor of the lessee was bound to deliver a succession 
duty account under the Succession Duty Act, 1851. This 
liability depended upon whether the leases in question came 
within the proviso in sect. 20 of that Act, exempting leases 
“ purporting at the date thereof to be leases at a rack-rent.” 

' Palles, C.B., considered that for a lease to be within this 
section it must appear that the rent, and nothing more 
than the rent, is to be given for the tenement; but that 
here, in addition to the rent, the lessee gave the agreement 
to expend a sum in building, which covenant was in itself 
a valuable consideration. He therefore held that the Crown 
was ^entitled to judgment. 


J. S. B. 
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[short notices do not preclude reviews at greater 

LENGTH IN SUBSEQUENT ISSUES.] 

Cases on the Conflict of Laws. By Ernest G. Lorenzen, Ph.B., 
LL.B. (Cornell), J.U.D. (Gottingen). St. Paul: West Publishing 
Company. 1909. 

The above work is one of thirty volumes, which constitute the 
“ American Casebook Series,” which is intended for use in the law 
schools of the United States. I'he drawback to a book of this 
nature is that the subject is divided into several headings, under which 
headings are grouped cases which, in the opinion of the learned 
Author, bear directly upon each jurticular heading. Mr. Lorenzen 
holds the position of Professor of Law in the George Washington 
University Law Scliool, and so is presumably conversant with his 
subject, still for all that the selection must necessarily be of an 
arbitrary nature. To illustrate what we mean, let us take Chapter V, 
which deals with “Domicile.” This chapter is divided into three 
sections, “ General,” “ Domicile of Married Women,” and “ Domicile 
of Minors.” Under Section I are given various leading cases, such 
as jyinans v. Attorney-General^ etc., but as to what particular prin¬ 
ciple of law these cases illustrate, is left to the imagination of the 
student after perusing them. It is well known that the case above 
mentioned illustrates several, but why the report of that |)articular 
case is inserted by the learned author in the text, is a question 
which he does not attempt to answer. Certainly leading cases are 
cited, but the book is more conspicuous by reason of its omissions 
rather than its commissions. We notice that the general Editor of 
the series tilts against the delivering of lectures to students by law 
professors, and claims that the system is doomed. We conclude 
that his remarks are intended to be confined to the United States, * 
for, without laying ourselves open to the charge ,of insular prejudice, 
it does seem that that system is preferable to^thc one^which hurls a 
mass of undigested information at the he^d of the unfortunate 
student, and expects him to use his own precautions against a severe 
attack of intellectual indigestion. It would appear as if t^is v^ork 
would be of one use, and that is to act as a collection in one volume 
of cases reported in many reports not easily procurable. We \vould, 
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however, commend to the serious consideration of Professor Lorenzen 
that in future editions he should supply some key, however slight, to 
the reasons for which he sets out the cases contained in this book. 
We note that in the Appendix are given the Conventions of the 
Hague relating to Conflict of I^aws in the years 1902 and 1905. 


Leet Jurisdiction in England. By F. J. C. Hearnshaw, M.A., 
LL.M. Southampton : Cox & Sharland. 1908. 

llow many of the public, not to mention lawyers, know of the 
existence of the “Court Leet of Southampton,” together with some 
forty-four others scattered throughout the length and breadth of 
England and Wales ? 'I’his Court, held the third Tuesday after 
Easter, sits at the present day in the Audit House of the Municipal 
Buildings at Southampton, but was formerly convened at Cutthorn, 
open to the heavens, under the shade of beautiful trees. In the 
Introduction Profes.sor Hearnshaw, in language mediseval, describes 
this quaint link existing between ancient and modern times. In 
curious language, after the jurors have been sworn, the steward 
reads a formidable list of the duties they have to perform. Such 
questions as maintaining a pair of stocks, poaching, using of false 
weights by tradesmen, and the existence of nuisances come up for 
discussion. Needless to say, no discussion as a rule takes place, and 
the faithful jurors pass into the Mayor’s parlour to be regaled by the 
sheriff with a champagne lunch after their arduous labours. The 
work was originally intended merely to be a historical review of the 
Southampton Court Leet. Subsequent investigation convinced Pro¬ 
fessor Hearnshaw that it was necessary to traverse the whole system 
as it existed and exists throughout England and Wales. The learned 
Author points out how in certain particulars he differs from the late 
Professor Maitland, whose death deprived the world of one of the 
most brilliant explorers in the realms of Medieval law and legal 
history. When such great authorities differ, who can decide which 
is right ? This book will be of interest to the lawyer who possesses 
an antiquarian turn of mind, and if of no every day utility, it never¬ 
theless serves as a monument of the labours of those who wish to 
perpetuate the history of our ancient legal institution.s. To men 
such ds the learned Author, Professor Maitland, Dr. Vinogradoff, 
and others, historians and lawyers owe a debt of gratitude for their 
unsparing devotion to this form of historical research. 
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The Time Limit on Actions. By J. M. Lichtwood, M.A. 
London : Buttenvorth & Co. 1909. 

The above is a Treatise on the Statute of Limitations, and also 
on the equitable doctrine of loaches. The writing of this book 
was suggested to the learned Author by reason of a chapter on 
the Real Property Limitation Acts, 1833 and 1874, which formed 
a part of his Possession of Land^ published in 1894. The text is 
divided into nine chapters, dealing with (a) l^nd and rent-charges ; 
(b) Money charged on land, judgments and legacies ; (c) Arrears 
of dower rent and interest; (n) Actions of contract and Tort; 
(e) Claims in E([uity; (f) Extension of period of Limitation ; (t;) 
Stopping the Statute; (n) Pul)lic Aiilhoritios; (1) Criminal and 
Crown Proceedings and Proceedings before Magistrates. From this 
enumeration it will be apparent that the learned Author has dealt 
with his subject in a wide and comprehensive manner. 'Phe quality 
of the work has reached a high and efficient standard. 'I'he method 
of arrangement leaves little if anything to be desired, especially his 
manner of dealing with the Nullum Tempus Acts. In treating of 
the subject of dispossession, the effect of the authorities has been 
elucidated by a series of rules of the Author’s own manufacture, 
by which means both the theoretical and practical importance of 
this branch of the law has been thrown into strong relief. Recent 
decisions, such as Pc 7 ty v. Clissold (L. R. [1907], A. C. 73), In re 
Nisbet and Pott's Contract (L. R. [1906], i Ch. 386), and In re 
Lacey (L. R, [1907], 1 Ch. 330), have given the Author great assist¬ 
ance in pursuing this course. Many other subjects of great practical 
importance have been dealt with in a fresh, crisp and illuminating 
style. In fact one is bound to say that the learned Author’s style of 
writing is all his own, and is refreshing in its novelty. Undoubtedly 
this work will meet with a large measure of success, merited by the 
ability with which the subjects are disposed of. 


A Digest of the Law relating to Private Trusts and Trustees. By 
W. G. Hart, LL.D. London: The “I.aw Notes” Publishing 
Offices. 1909. • 

Mr. Hart is a great believer in codifying the law of Trusts in 
the same way as the law relating to Bills of Exchange, Partnership, 
Sales of Goods, and Marine Insurance has been codific^. Not 
content with merely holding this belief, Mr. Hart drafted a bill 
which was introduced in the House of Commons by Mr. Athelstan 
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Rendall in 1907. This Bill was referred to a Select Committee 
comprising such eminent authorities as Mr. Phipson Beale, K.C., 
Mr. Cave, K.C., and Mr. Stewart Smith, K.C. It enjoyed many 
vicissitudes, including reports of the Judges of the Chancery 
Division and the I.aw Society made upon its provisions. It is 
apparently now in a state of “ suspended animation,” meanwhile the 
Author of it has been tempted to publish the notes on which the 
clauses of the bill were based. I’he draft code appears to be very 
comprehensive, and the notes are excellent, so that if Mr. Hart’s Bill 
survives all its adventures and becomes enshrined in the Statute 
Book, this treatise, by reason of its authorship, will be of con¬ 
siderable value; in the meantime it would be premature to offer an 
opinion. _ __ 

The Law relating:; to Custom and the Usages of Trade. By R. W. 
Aske, LL.D. London: Stevens & Sons. 1909. 

It must have given Mr. Aske considerable trouble to choose a 
suitable title for his work, and it cannot be said that the one chosen 
is altogether satisfactory. Parts of this book ate very apt, but others 
again arc somewhat confusing and the arrangement open to question. 
We are at a loss to understand the utility of dividing the text into 
five Parts and nine Appendices, when the matter treated in the 
Appendices is every bit as important as that treated of in the body 
of the book. The first Part deals with General Customs, which 
include the Custom of the Realm and the Custom of Merchants. 
In Part II Particular Customs find place, and Part III deals with 
Customs as to the construction of Contracts. Part IV is headed 
Customs rebutting reputed Ownership in Bankruptcy, and Part V 
Usage independent of Contract. It may be our fault, but we do not 
quite follow the distinction drawn by the learned Author on page 199 
et se^/.y between Usage and Custom, but perhaps in trying to unravel 
the confusion of terminology spoken of on page 13, he has made 
“confusion worse confounded.” Apart from these criticisms this 
treatise undoubtedly possesses considerable merit, and we hope that 
its reception will be such as will encourage the Author to persevere 
in the production of legal literature. 

A History of English Law. Vols. II and III. By W. S. Holds- 
WORTK,. D.C.L. London ; Methuen & Co. 1909. 

A complete history of English law has long been wanted, and some¬ 
thing like six years ago Mr. Holdsworth showed in his first volume 
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that there was a prospect of our desires in that respect being gratified. 
The large amount of work to be done, and the limited time the 
Author has had to give to it, have caused considerable delay in 
the continuation of the work. Instead of the one more volume 
originally promised, we now have two, and the work is by no 
means completed. The Author, while acknowledging this, does 
not say whether it is his intention to proceed with it. We sincerely 
trust he doe.s, as the present volumes hardly get beyond the me- 
diieval period on most subjects. The Author has had considerable 
difficulty in adjusting ** the claims of a chronological narrative with 
the necessity of giving a connected account of various parts of legal 
doctrine.” He has met the difficulty by adopting the chronological 
order in dealing with general history, and “ neglecting ” it when 
treating specially legal doctrine. Of recent years, great contribu¬ 
tions have been made to legal history, both by the valuable writings 
of Professors Maitland, Pollock, Vinogradoff, Kenny, and others, 
and by the publication and editing of numerous records by the 
Selden Society and other bodies. All these contributions to know¬ 
ledge Mr. Holdsworth has carefully examined and weighed, and, 
both in his Preface and at the conclusion of the third volume, 
he has made a graceful and elot[uent acknowledgment of his 
indebtedness to Pollock and Maitland’s History of English Law^ 
and expressed the universal regret at the loss of Professor Maitland. 
The labour of the present work must have been enormous, as the 
references show. It is impossible for us to examine it here in detail, 
but we propose to give, shortly, an account of the contents of these 
two volumes. The second volume, Book I., begins with an account 
of what the Author calls “Anglo-Saxon Antiquities.” The first 
part treats of the Sources and General Development, and the 
second part of the Rules of Law. It is worth noticing in the 
first part that Mr. Holdsworth disclaims the idea of there being 
any appreciable mixture of either Celtic or Roman elements in 
Anglo-Saxon law, and follows the latest opinions on this much- 
controverted point that the Law was mainly Teutonic. The second 
part deals with (i) The Ranks of the People—that w, the manner 
in which the Anglo-Saxons were grouped when they first came to 
England, and the subsequent modifications; (a) Criminal law and 
its gradual growth, from being only the affair of the injured Qarty to 
the interest of the State being involved; (3) The Law of Property— 
we find here much interesting information as to the Land law and 
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the systems of cultivation; (4) Family law; and (5) Procedure. 
Book II—The Mediaeval Common law includes the whole of the 
rest of these two volumes. It is divided into two Parts like Book I. 
Part I is entitled “Sources and General DevelojJhient,” and has 
four chapters. Chapter I covers the period from the Conquest to 
Magna Charta--** the beginnings of the Common law.” It describes 
in a very interesting manner the European and English influences 
which affected the growth of the Common law, and gives information 
as to such subjects as the Domesday Book, the Pipe and other Rolls, 
Glanvil and Magna Charta. The second chapter traces the progress 
of the Common law during the reign of Henry III, and treats in 
considerable detail of the works and influence of Bracton. 'Fhe 
third chapter deals with that important period of legal history, the 
reign of Edward I, and points out how the rise of Parliament and 
the growth of the legal profession shaped the development of the 
Common law. (2) What the principles of the Common law were. 
It is interesting to note how the procedure by way of appeal in 
criminal cases was being attacked by the indictment on one side 
and by the action of trespass on the other. This latter both led to 
the creation of misdemeanours and became “ the fertile mother of 
actions.” Although the procedure of appeals then showed marked 
signs of decay, yet appeal of murder was not finally abolished till 1819. 
The fourth and last chapter describes “ the working and develop¬ 
ment of the Common law” during the fourteenth and fifteeenth 
centuries, and it represents a very “curious combination of legal 
development with political retrogression.” The first subject is that 
of Parliamentary Records and Statutes. In noticing how much a 
man’s life in those days was regulated by statute, and how archery 
was compulsory, Mr. Holdsworth makes the following ob.servation 
which we should like to call attention to:—“ Here, too, some few 
of us are perhaps nearer to the mediaeval point of view than 
our ancestors of the last century; for there are some who dream 
of a state of society in which a portion* of the leisure of the citizen 
shall be devoted to exercises necessary to make him, if need be, 
an efficient prptector of his State.” The latter part of the chapter 
should be of especial interest to lawyers, as it relates to the rise of 
the legal profession, the Year Books, and the lawyers. There are 
interesting accounts of Fortescue and Littleton. The third volume 
contains Part II of Book II—Rules of Law—and almost half of it 
is taken up by an account of the complicated system of Mediaeval 
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Land law. It contains a full description of those Real Actions 
which did so much to settle the leading divisions of our present law 
of property. The different tenures and their incidents are set out, 
and it is traced in an interesting manner how the tenures which were 
(Jhce of a social and political importance became at last only inci¬ 
dents of private ownership. There is also an important chapter 
showing the relationship and develoliment and separation of Crime 
and Tort. Space will not permit us to continue our very scanty and 
imperfect reference to a few of the principal subjects discussed in 
this learned work, but we hope we have said enough to induce 
our readers to consult it for themselves. 


Cases. Vol. XXVII. (First supplementary volume). 
By R. CAMpnEiJ,, M.A., with American notes by J. T. Keen. 
London : .Stevens & Sons. 1908. 

Mr. Campbell’s valuable collection of Ruling Cases was concluded 
in 1902, and the present supplementary volume contains a con¬ 
siderable number of additional note.s, both on English and American 
law, to many of the cases. It also contains some summaries, in¬ 
cluding a .Summary of the American l.aw on Bailments; a Sum¬ 
mary of the American Law on Carriers ; a Summary of the English 
and American T.aw on Defamation and the American Law on Inter¬ 
ference with Contract. A small number of new Ruling Cases have 
been added, but some of them are very important, as they include 
Qi/in V. Leathern ; Colls v. Ilottie and Colonial Stores; Walter v. 
Lane^ and Edinburgh Street Tramways Co. v. London County 
Council^ and Taff Vale Hallway v. Amalgamated Society of Railway 
Servants. It is rather curious that there seems to be no reference 
to the Trades Dispute Act 1907 in connection with this last case. 

Damages in Maritime Collisions. By E. .S. Roscoe. London : 
Butterworth & Co. 1909. 

Mr. Roscoe thinks the time has come when the law relating 
to Damages caused by collision at sea should be stilted “ system¬ 
atically and at length.” He accordingly proceeds to do so, not at 
very great length, but fully and clearly. A vaTuable addition to the 
account of the English law is M. Leopold Dor’s study of the Law 
of France and Dr. Schroeder’s and Mr. John A. Spen’s contribution 
on the German and Scotch Law on the same subject. An addition 
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of considerable use to the Admiralty practitioner will be the Unre¬ 
ported Cases and Registrar’s Reports in the third part. The 
reasonableness of the Admiralty Rule as to damages when both 
ships are in fault is considered with some detail, and it is pointed 
out that though it cannot be justified in theory, yet it is one of 
extension and limitation ; and he is of opinion that the practice had 
no particular origin, but “graddally crystallised into a rule towards 
the beginning of the eighteenth century by reason of the fact that it 
appeared to be one which was equitable and just.” 

The Digest of Justinian. Vol. II. By Charles Henry Monro, 
M.A. Cambridge: The University Press. 1909. 

The first volume of this translation appeared in 1904. Between 
then and now the translator has died, and his lamented death has 
made an appreciable gap in the modest phalanx of students of Roman 
law in England. The work was at the death of the author in so 
forward a state that in the capable hands of Mr. W. W. Buckland 
the editing and revising has not been a very onerous matter. This 
volume contains Books VII—XV. It is not stated whether a com¬ 
pletion of the Digest is to be expected. The translation, as was 
stated in the Law Magazine and Review in a notice of the previous 
volume in 1904, is as accurate as is possible, there being perhaps a 
tendency to translate untranslateable words, such as the rendering 
of leges regiae by “royal statutes,” and of quaestiones by “questions.” 

The English Reports, Vols. LXXII to XCV. King’s Bench 
Division, i — 24. Edited by M. A. Robertson and S. Ellis. 
Edinburgh : William Green & Sons. London : Stevens & Sons. 

Since we last reviewed the progress of this monumental work, a 
good beginning has been made by the Editors with the Common 
law reports. The most miscellaneous of the volumes are LXXX, 
in which are found collected the reports of Yelverton, Hobart, 
Davis, Ley and Calthrop, and the, first two volumes of Bulstrode: 
and LXXXII, comprising W. Jones, Latch, March (N.C.), Style, 
Aleyn and Sidfcrfin. On the other hand, the Modern Reports cover 
two volumes, LXXXVJI and LXXXVIII. Bellewes’ compendium 
of various Norman-French abridgements of the time of Richard II 
commences the reprint. Then a long leap takes us out of medireval 
times, and under the guidance of Croke, we explore Keilway’s notes 
with references-^<7»iaM uncore imprimis —of cases temp. Henry VII 
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and VIII, with a few of Edward le Tierce. And so to the ** cases 
collect and report per Sir Fra. Moore, Chevalier, Serjeant del Ley,” 
where English begins to creep in, and which end with case 
del Union, del Realm D’Ecosse ove Angleterre”—a cause of some 
magnitude. 

Calthrop’s reports concern the customs of the City of London (he 
was Recorder). They contain the Articles of the Wardmote inqueSit 
and other regulations in the nature of bye-laws. Ivey’s are of the 
Courts of Wards and Liveries (he became Earl of Marlborough). 
Davis’ cases are early Irish State trials. Barnes’ consist of practice 
cases; he was a secondary, as Gouldsborough was a protonotary. 

In Styles’ Reports (24 Car. I), the Court is seen terribly puzzled 
by a faulty declaration in trover. The plaintilT wanted damages for 
conversion dc duohus, easforibus —Anglice hats, whereas castor is 
not a proper word for a hat.” He had also claimed de umo senntto 
argenteo^ Anglice one silver salt, whereas the proper word was 
saHnarium: and de duolms catenis, Angl. two silver dishes, “ which 
is no word for a dish, much less a silver dish.” “ Let the judgment 
here be stayed,” said Roll, J., “for we will advise.” In Skinner's 
Reports (9 Gul. Ill) occurs an interesting decision that the Inner 
Temple is not a sanctuary. The argument to the contrary (in 
Brown and Borhice) was based on the privileges of the Order of 
the Templars “ which had the most ample privileges of any knights 
in Europe.” If, however,, the Temple w'as not within the City, it 
certainly was within the County of London, said Holt, C.J. And 
though a due regard was to be paid to the Inns of Court and to 
the members of them in respect of arrest and execution, no such 
privilege could be extended to strangers. 

The industry and devotion of the Serjeants as reporters of tfie 
law they served is noticeable. Salkeld was a serjeant; so was 
Bamardiston; so were Carthew, Rolle, Benloe, J. Croke (ed. Keil- 
way), Moore, and Wilson. 

There is perhaps no better storehouse of information on manners 
and customs than old Law Reports. The personal equation is 
eliminated; the writer is not aiming at being graphic; the facts 
are accurate; the events relate to no special, stratum of society. 

Every case reported in this reprint is reproduced in full, verbatim 
et literatim. Everything redundant, such as prefaces, is omitted. 
Subsequent cases are carefully noted. In short, the publication 
keeps up its renown as a perfect library of Case law; no higher 
compliment is needed. 


32 
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Second Edition. A Digest of Equity. By J. Andrew 
Strahan, M.A., LL.B., and G. H. B. Kenrick, LL.D. London: 
Butterworth & Co. 1909. 

It would be hard to find two lawyers better qualified to write a 
treatise of this nature than Messrs. Strahan and Kenrick. A work 
primarily intended for students, the wide experience of each as 
examiners, the first in Equity and the second in Common law, 
peculiarly qualifies them for knowing what difficulties beset the 
beginner who wishes to pass an examination. In the present 
edition, as before, Mr. Strahan is responsible for Books I, II, and 
section 6 of Book III, while Mr. Kenrick has undertaken the first 
five sections of Book III. The work has been very largely recast 
and three new Articles have been added, thus bringing it entirely 
up to date. The first Book deals with the “ Jurisdiction of 
Chancery.” Here we have set out the history and evolution of the 
principles which constitute Equity. Book II takes us through the 
whole gamut of “ Equitable Rights,” which again are divided: 
“ Equities to protect confidences,” “ Eejuities to promote fair deal¬ 
ing,” and “Equities to prevent oppression.” This wide range of 
subjects is treated of in a scholarly and erudite fashion, and in 
simple form easily understandable by the student. “Equitable 
Remedies ” fills Book III, and here such important subjects as 
“ Specific Performance,” “ Injunctions,” and “ Administration of 
Assets,” find their place. In each case .the Article enunciates in 
plain, simple form a principle of law, which in its turn is annotated, 
' and the foundations of important decisions thereon elucidated. 
The Index is concise, and presents an excellent key to the text; full 
and complete Tables of Statutes and Cases are also supplied. We 
feel satisfied that this book, covering as it does a wide field of 
research, may be safely recommended to the student of Equity who 
has not yet reached the stage of being able to grasp more than 
fundamental principles which, when grasped, will equip him for a 
more profound study of the subject. 


Second Edition. ’ Precedents of Conditions of Sale. By F. E. 
Farrer and T. P. Law. London : Stevens & Sons. 1909. 

Thisi is a treatise of con.spicuous ability, both as regards the matter 
and method of arrangement. The text is simple and devoid of am¬ 
biguous technicality of language, making it a work useful alike to 
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lawyer, student and layman. The Table of Contents is workmanlike, 
and the list of precedents make for ease of reference. In the present 
edition, some 6o pages of new matter, and many new notes, have 
been added w'hich, in addition to the complete revision which has 
taken place, bring the work up to date, i.e.y down to the end of 
February, 1909. Nearly 500 new cases have been added, making 
a total of cases employed some 1750. The new notes comprise 
.such important matters as the Statutes of Limitations, as they regard 
mines, and the effect on the contract of the vendor or purchaser 
being of unsound mind. The four Appendices include a copy of 
the common form conditions used and settled by the Birmingham 
Law Society, together with a copy of the common form conditions 
u.sed and settled by the Manchester Incorporated Law Association. 
The reader is, however, warned that the copyright in these forms 
is claimed by those bodies and must not be used without their 
permission. The Index is a model of w’hat that important part 
of a book should be like. W^e feel certain that tlie present edition, 
maintaining as it does, an exceptionally high .standard, will commend 
itself to the legal profession. 

Second Edition. The Indian Contract Act. By Sir F. Polixick, 
Bart., D.C.L., LL.D., assisted by I). F. Mulla, M.A., LL.B. London : 
Sweet & Maxwell. 1909. 

A book of this nature presents considerable difficulty of review. 
An English lawyer is not in the position to criticise a treatise on a 
system of law with which he is unfamiliar, and drawn to fulfil' 
conditions of life beyond his ken. Of one thing he can be certain, 
and that is, of the fact, that anything Issuing from the skilled pen 
of Sir Frederick Pollock will commend itself to the favourable 
consideration of lawyers practising under many various systems of 
law. Whether the learned author’s strictures, on the length of time 
which has elapsed since the passing of this codifying Act without 
amendment, are justified it is hard to say, but one can imagine that 
men and matters alter considerably during 37 years. The revision 
of the parts dealing with Sale and Agency h^s been *given over to 
such known experts as Mr. J. B. Eames and Mr. William Bowstead, 
and it would be hard to find writers better qualified for the work. 
Mr. Mulla has again undertaken the task of compiling and digesting 
the Indian decisions, and by reason of his high position it is 
allowable to assume that he has acquitted himself adequately. 



REVIEWS. 


500 


t. * 


References have now been added to the unofficial reports com¬ 
monly cited in British Indian Courts; and knowing how.completely 
these reports are compiled in many countries, it is/air to expect that 
the same degree of care is exercised in India. Practitioners in 
Indian Courts and in the Privy Council will welcome this new 
edition of a standard work. 


Third Edition. Mackenzie and rAtskinjf/on’s Re^stration Manual. 
By S. (J. Lushington, M.A., B.C.L., and C. O. E. Fletcher. 
London : Butterworth & Co. 1909. 

In the preparation of the third edition of this valuable manual, 
Mr. Lushington has had the assistance of Mr. Fletcher, the deputy 
town clerk of Bethnal Creen. The Authors do not appear to have 
materially altered the form of the text, but have contented them¬ 
selves with bringing the second edition thoroughly up to date. As 
before, the subject is divided under two heads. Part I deals with 
“ Qualification of Electors,” whereas Part II bears upon the subject 
of “ Registration.” Since the appearance of the last edition several 
important Acts have been passed, including the London Govern¬ 
ment Act 1899, London County Council Electors’ Qualification 
Act 1900, and the City of London (Union of Parishes) Act 1907, 
all of which have been incorporated in the text. It is unfortunate 
that the present edition anticipates the London Elections Bill just 
now being considered by Parliament, and which, if passed, will 
make such radical alterations in the law of Registration as affecting 
London. This was however unavoidable, unless the learned Authors 
had possessed a prescience not given to mortal man. The present 
edition is thoroughly well done, and Mr. Lushington’s name is itself 
a sufficient guarantee for accuracy and profundity of research. 


Sixth and Seventh Editions. Company Law. By Sir F. 
Beaufort Palmer. London: Stevens & Sons. 1909. 

It is not often that we are able to include two editions of a work 
in one notice, but the sjxth edition having been disposed of in a few 
weeks the Author has/>een able to bring out a new edition with 
great promptitude, including a few additions and alterations. I'he 
law as to the very large number of companies incorporated under 
the Companies Acts, now consolidated by the Act of 1908, is to be 
found in that Act “ interpreted and supplemented by the many im- 



REVIEWS. 


501 


portant (fecisions of the Courts on the Companies Acts 1862 to 1907," 
and supplemented by Insurance Company Acts, and in the opinion 
of the learned Author the whole forms “a comprehensive, and in 
most respects, admirable system of law for regulating the constitution, 
management, and winding-up of companies throughout the United 
Kingdom.” The aim of the Author throughout has been to make 
his work useful, not only to lawyers, but also to business men, 

“for now-a-days.there are but few business men who can 

safely avoid the task of acquiring some knowledge of Company law.” 
The few amendments in the Act of 1908 are pointed out, and relying 
on the rule laid down by Ix)rd Herschell in Bank of England v. 
Vagliano^ the decisions on the prior Companies Acts arc largely 
used to interpret and throw light on the Act of igo8. Sir Francis 
Palmer is perhaps the greatest authority on Company law, and his 
opinion on doubtful points is of great value and interest. In the 
last edition 1905 we noticed several cases of which he disapproved, 
and we find that his disapproval of the decision in Anglo-Exphration 
has been confirmed by the House of Lords. That tribunal has not, 
however, carried out Sir Francis’s desire by reversing the decision 
of the Court of Appeal in Ruben v. Great Ihngall Consolidated^ 
but on the contrary affirmed it without calling on Counsel for the 
Respondents. 

Seventh Edition. Hood and Chaind Conveyancing^ Settled 
Land and Tntstec Acts. By F. WhU'XKR, M.A., B.C.L., assisted 
by J. I. Stirling, M.A. London: Stevens & Sons. 1909. 

This edition, which has been prepared by the same gentleman 
as the sixth edition issued in 190T, contains a large number of 
decisions which have been given on the important Acts which 
form the subject of this treatise. More than two hundred of such 
decisions have, we believe, been added to the present volume. On 
the other hand, there has been but little alteration of the law by 
statute. The only statute that the Authors have added to the body 
of the work is the Married Woman’s Property Act 1907, which 
consists of only four sections, and the main oflect *of which is to 
get rid of the decision in In re Harkness and Ahop^ and enables a 
married woman trustee to dispose of the trust property without the 
concurrence of her husband. It is curious to notice that^he Act 
speaks of a femme solef but, as the note remarks, “ the Court will 
not allow the usefulness of the section to be affected by a blunder in 
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orthography.” Reference is made to the Married Woman’s Property 
Act 1908, which makes a married woman liable for the maintenance 
of her parents. In Appendix II will be found certain sections of 
the Agricultural Holdings Act 1908, and the Small Holdings and 
Allotments Act 1908, which relate to charges, application of capital, 
and grants, leases, &c., of settled land to a county council for the 
purposes of small holdings. We have noticed several additional 
cases on the subject of improvements authorised under the Settled 
I^nd Acts and on Trustees investments. 

Eig^hth Edition. Mayne on Damages. By His Honour Judge 
Lumley Smith, K.C. London ; Stevens it Haynes. 1909. 

For over fifty years Mayne on Damages has been the leading 
English authority on its subject, and since 1872 Judge Lumley Smith 
has been connected with the editorship of it. He is solely responsible 
for the present edition. A considerable number of cases on the 
subject have been decided since 1903, and they will all, we believe, 
be found in the present edition. Some of them are of considerable 
importance, notably Co/h v. Home and Colonial Stores^ which settles 
the law regarding ancient lights, and IVatlv. /Ka//which over-riiles 
Dell V. iMwes ^ and lays down a very important rule of i)raclice. 
Apart from the new cases, we have not noticed any important 
additions or alterations in the present edition, but it remains a 
trustworthy exponent of the law on an important practical subject. 


Eigrhth Edition. EmdetCs Winding-up of Companies and 
Reconstruction, By Henry Johnston. London: Butterworth 
& Co. 1909. 

The Company Act of 1907, and the subsequent consolidation 
of all the Companies Acts by the Companies (Consolidation) Act 
1908, necessitated the issue of a new edition of this work. The 
Author carefully distinguishes between a codification and a con¬ 
solidation of the law. The Act of 1908 being the latter, he points 
out that “knoVledgc pf the previously existing law, as established 
by statutory enactmenits and reported decisions, is, in this case, 
essential.” He, therefore, freely refers to the former Acts and 
decisioift with much effect. The book is in a very convenient 
form for a practitioner, being of a handy size, and yet containing 
all that he is likely to want. ^Ve may call attention to the clever 
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summary of Cases as to Agreement to become a Member, and 
the Table showing where the sections of the previous Companies 
Acts are re-enacted in the Act of 1908. In the Appendices will 
be found a large number of forms, the text of the Limited 
Partnerships Act 1907, and the Companies (Consolidated) Act 
1908, and Rules, Orders and Regulations. 

Thirtieth Edition. Handbook on Joint Stock Companies. By 
F. Oore-Browne, M.A., K.C., and William Jordan. Ix)ndon : 
Jordan & Sons. 1909. 

The Companies (Consolidation) Act igo 8 . By 1 ). G. Hemmant, 
I^ondon : Jordan & Sons. 1909. 

Third Edition. A. B. C. Guide to the Companies ( Consolidation) 
Act igoS. By H. W. Jordan. London : Jordan iV Sons. 1909. 

Eleventh Edition. A Summary of the Law of Companies. By 
T. Eu.stace S.MITH. London : Stevens & Haynes. 1909. 

The Companies (Consolidation) Act 1908 (8 Edward VII., c. 69), 
although consolidating the law relating to Companies, has in fact 
altered the law, as it stood, to a very slight degree. Consisting of 
two hundred and ninety-six sections, it now forms one statute of 
easy reference in all matters affecting ('ompany law. To lawyers 
trained under the system of the old seventeen statutes, the new 
names and sections will be difficult to assimilate all at once. New 
consolidating statutes retjuire new editions of standard work.s, and 
bring into being many new books. Messrs. Gore-Browne and 
Jordan’s widely-known handbook blossoms forth into its thirtieth and 
extensively revised edition. Its merits are too well known to need 
commendation. The twenty-ninth edition was issued as recently 
as October of last year, so that there has been little time for new 
decisions. However, one of special importance has been added, 
namely, Tlu Consolidated South Rand Mines^ L. R. [1909], 

I Ch. 491. Salmon v. Quin and Axtens, which was reported In 
the same volume at page 311, has now been affirmed by the House 
of Lords. As before, Mr. Gore-Browne is responsible for the legal 
portions of the book, and Mr. Jordan brings his wide experience 
to bear upon the details relating to the current practice of the 
Registrar of Companies and the Commissioners of Inland I^evenue. 

Mr. Hemmant has with great care annotated the new Statute, 
and his wide knowledge as a com|)any lawyer is ap^xirent in all 
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that he has written. He brings into full relief the slight changes 
in the law made by the Joint Committee of both Houses to whom 
the Bill was referred. This book should be useful both to the 
layman and the lawyer. 

The third edition of the A. B. C. Guide has been considerably 
amplified, and some useful “ Reminders for Secretaries ” added as 
an Appendix. This work was originally compiled for laymen, and 
as a reliable guide for Directors, Secretaries and other Company 
Officials. We see, however, that the Author congratulates himself 
upon the fact that it has met with considerable success in the ranks 
of the Legal Profession. 

Mr. Eustace Smith is well known, not only on account of his 
Summary of the Laip Companies^ but as a writer in other branches 
of law, such as Admiralty and Ecclesiastical Practice. As he states 
in the Preface, the new Act has called forth the eleventh edition, 
and it is to be hoped that the same success will be met with in this 
as in the former editions. 

FOPty-flPSt Edition. Stands Justices* Manual. Edited by J. 
R. Roberts. London : Butterworth Co. 1909. 

The present edition of Stone is a very imprrrtant one, as no less 
than twenty-eight of the statutes passed in 1908 have required 
notice. Some of these have been very important and complicated, 
such as the Children Act, the Prevention of Crime Act, etc. The 
first of these specially affects Justices, and in addition they, or their 
clerks, w'ill have to consider and interpret as best they can the Costs 
in Criminal Cases Act, in the opinion of Mr. Roberts “an ill-drawn 
and complicated, measure, exceedingly difficult to interpret.” Of the 
cases decided in the year, Ex parte Bottomley will be fresh in every¬ 
body's recollection, whatever opinion may be formed of the merits 
of that decision. JJarriman \. Jlarriman decides the point on 
which Bucknill, J., and (iorell Barnes, P., differed in Failes v. 
Failes and Dodd v. Dodd respectively, in favour of the view expressed 
in the latter case. A case of considerable practical importance is 
Burton v. NicpLolson^ as it has, it is understood, had the effect of 
causing the Local Gdvernment Board -to rescind two paragraphs 
of the Motor Cars Ofder 1904. We may point out in connection 
with the reference to this case that it is erroneously dated 1904 
ih the ^fable of Cases. It would hardly be worth pointing out 
if an error were not so rare in this well-edited work. Instead of 
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commenting on the value of this standard work, we think it better 
to give a much weightier testimony to its value, namely, that of the 
present Lord Chief Justice, who in the very recent case of H. v. 
Thompson and others^ in quoting from the present edition, describes 
it as “ a book of great authority.’’ 


The Law of Private Railway Sidings and Private Traders\ 
Traffic, By J. H. Cockburn. London : Stevens & Sons. 1909.T— 
Mr. Cockburn has, we think, touched virgin ground in his choice of 
a subject. The law affecting it, is, however, of some importahce and- 
will be of interest to many. The Author states thatsiding ” and 
** branch railway ” are in his work interchangeable termsi artd that 
the subject-matter of his book is sidings or branch railways not 
belonging to railway companies but owned,* held or controlled* by 
traders, landowners and persons corporate or incorporate, not con¬ 
stituting a railway company. It also deals with traffic to and from 
private sidings, and of the service, rates and charges connected with' 
these. The book is divided into three PartsPart I treating of 
Private Railway Sidings; Part II of Private Traders’ Traffic; while 
in Part III are chapters on Private Owners’ AVagons, Agreements 
as to sidings and traffic, and the Railway and Canal Commissioners. 
The relevant cases appear to be included, but the Table of Cases 
would be more useful were the references given. 

The Laiv affecting Dogs and their Owtiers. By W. M. Freeman. 
London : Jordan & Sons. 1909.—It was recently recorded that an 
offer of ;^S,ooo had been refused for a Pekinese dog; and other signs 
are not wanting that dog-breeding has become an industry of con¬ 
siderable importance. There is ample justification, therefore, for the 
publication of a book on the law affecting dogs by one who has 
clearly the requisite technical knowledge. As the Author observes, 
many branches of the law are involved, but he has confined his 
treatment of them within the limits of his subject. As far as we 
can judge, every question that can arise in connection with dogs is 
dealt with. There are chapters on the functions «f the Kennel 
Club, Warranties, Dog Stealing, Rabies, the *Game Laws, Licences, 
Cruelty to Animals and Shows. Appendices are given with the 
Kennel Club Rules, the Dogs Act 1906, the Dogs Act iSjri, &c. 
The book is unquestionably useful, not only to breeders, but to the 
legal profession, and we feel therefore less hesitation in critici^ng 
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two points. The first of these is the rather loose style which, par¬ 
donable perhaps in articles in a weekly paper, might have been 
corrected when the articles attained the dignity of a text-book. 
Our second criticism is that the Author does nbt sufficiently quote 
the authorities. _ 

The Small Ifoldut,(>s and Allotments Act igo 8 . By A. J. Spencer. 
London: Stevens & Sons. igog.—This consolidated Act has 
already produced several text-books. The one under notice seems 
thoroughly adequate. 'I'he Act is divided into three parts—(i) 
Small Holdings; (2) Allotments; (3) General Provisions. This 
order the author has retained, setting out the sections with excellent 
notes underneath. In a short Introduction a good epitome of the 
Act is given. Appendices with Rules, Cirt’ular Letters, &c., and a 
sufficient Table of Cases, together with an Index, complete a text¬ 
book which no doubt will prove serviceable. 

Restrictive Covenants Affecting Land. By W. A. Joi.i.v, M.A. 
I^indon : Stevens & Sons. 1 gog.—This seems a useful little book. 
'Pbe Author grounds his work on the doctrine in Talk v. Moxha}\ 
and in the chapters following deals with such matters as Personal 
and Collateral Covenants; Deeds of Mutual Covenants in Leases; 
Construction of and Restrictions for enforcing Restrictive Covenants. 
There is not a very great deal of recent Case law in this branch of 
law, but such as exists (and we may quote Nalder Collyct^s 
Breivery Company v. Harman as an important example) will be 
found adecjuately treated. The 'fables of Cases and Statutes, and the 
Index are all well done. 

Tlu Hag^ne Peace Conferences of jSqq and igoy. 2 Vols. By 
J. B. Scott. Baltimore: The Johns Hopkins Press, igog.—This 
compte rendn of the work of the Hague Conferences is from the 
pen of the United States 'Pechnical Delegate to the gathering 
of igo7. Written in a popular and fluent style, Vol. I makes 
attractive reading, and the eminence of its compiler is a guarantee 
of the reliablf character of its matter. Vol. II contains official 
documents, and is a “very complete collection, including the U. S. 
Instructions and Officlkl Reports, as well as all the Conventions and 
Resolutions of the Conferences of i8gg and igo7. 'Phe book may 
be confidently recommended, particularly to those who wish to get 
a little behind the scenes of the Hague history. 
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Crtmmal Types in Shakespeare. By A. Goll. Translated from 
the Danish by Mrs. C. Weekes. London; Methuen & Co. 1909.— 
This is a study of certain of the criminals portrayed by Shake.speare, 
and is mainly for the benefit of criminal psychologists who may, 
from a study of such “ supreme searchers of psychology ” as Shake¬ 
speare, gain light towards understanding the criminal mind. The 
types selected are (i) Brutus and Cassius—both are political cri¬ 
minals, but the former was an idealist, the latter a “prosaist” 
influenced by personal hatred; (2) Macbeth—a wonderful study 
of suggestion ; (3) Lady Macbeth—a study of the female criminal; 

(4) Richard III—“ the criminal by instinct, whose nature is greed ”; 

(5) lago—“the criminal by instinct, whose motive is the lust of 
destruction.” All these studies are worked out with great subtlety 
and ability. We cannot say whether they help towards combating 
crime, but they are very interesting and suggestive studies of 
Shakespeare and human nature. 

On the Oxford Circuit. By the Honble. Mr. Justice DARr.iNO. 
London : Smith, Elder (Sr Co. 1909. —Some of these verses have 
appeared before in various periodicals but are now published in a 
somewhat different form with some others. The most important 
piece is the one that gives its name to the collection. “On the 
Oxford Circuit ” ’ is written in hexameters and has some tragic 
touches amongst its gaiety, ending as it does with the allusion to 
the sudden death of Mr. Justice Talfourd on Circuit. The rest 
of the volume is made up of thirteen Sonnets and .some Occasional 
Verses. They are light, with some happy allusions and turns of 
speech. 

Leaves of the iMiver Branch. By K. B. V. Christian, LL.B. 
London : Smith, Elder Co. 1909.—The sub-title of this book, 
“ The Attorney in Life and Letters,” fore.shadows its contents. It 
is mostly devoted to an account of the Attorneys in fiction, with 
many humourous remonstrances against the blackness of the por¬ 
traiture, and an account of the literary performances* of Attorneys. 
The first essay is a humourous attempt to vindicate Messrs. Dodson 
and Fogg against the strictures cast on them by Mr. Pickwick. 
The three principal novels of the law, Bleak Ifouse^ Ten Tfipusand 
a Yeary and Orl^ Farm are treated at some length, and kindly 
reference is made to Sir Walter Besant’s The Ivory Gate. The 
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whole is written in a pleasant apef* lively style, shows wide literary 
knowledge, and well repays perusal. 


The Pharmaiy Acts iSji—ipoS. By Hugh H. L. Bellot, 
M.A., D.C.L. London: Jesse Boot. 1909,—A “Foreword,” in 
the shape of a blessing on the latest Pharmacy Act, by the Chair¬ 
man of the Chemists’ Association, strikes us as an odd beginning to 
a legal treatise, whose function should be to expound* rather than to 
enlarge upon the merit of legislation. The book itself is quite 
meritorious. In turn the Author deals with the Arsenic Act 1851, 
the Pharmacy Acts of 1853, 1868, 1869, and 1898, and the Poisons 
and Pharmacy Act 1908. 'Fhe sections are set out with sufficient 
notes. Chapter IV gives an interesting account of the circumstances 
which led up to the Act of 1908, including the recommendations of 
he Departmental Committee of 1903, and various Private Bills 
which failed. There is a good Index, but the Table of Ca.ses w’ould 
be improved by the addition of references. An Appendix gives a 
report of The Pharmaceutical Society v. The London and Provincial 
Supply Association Ltd. 

Encyclopiedia of Forms and Precedents. Vol. XVII. General 
Index. By John Ch.vdwick, M.A., LL.B., assisted by Walter 
S. Scott. London: Butterworth & Co. 1909.—This important En- 
cyclopaidia is at last completed by this not least important volume 
of the series. The Index cover 750 pages and is compiled with 
the care which has all through characterised the production of the 
work. We must again congratulate Mr. Underhill and his colleagues 
at having reached the successful conclusion of their labours. This 
volume contains a few Corrigenda and Addenda^ in one of which 
the General l^ditor, rather against the grain, suggests the insertion of 
certain words in a form of appointment given in the sixth volume, 
although he has been “ quite unable to follow ” the objection to the 
form given. The Corrigenda and Addenda in this volume are few, 
because eachr volume has included such references to previous 
volumes as the work*" proceeded. 

An A dialysis of SmitlPs Principles of E<juity. By the Author, 
H. A. S.MITH, M.A., LL.B. London: Stevens & Sons. 1909.— 
Mr. Smith’s parent work i.s well known, and we think he has done 
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well to produce an analysis. This will be of considerable assistance 
to students. The style is clear, the matter is good, and the book 
is not overburdened with references. 

Fourth Edition. Thomas* Leading Cases in Constitutional Law, 
By C. L. Attenborough. London : Stevens & fiaynes. 1908.— 
This new edition does not contain any additional leading cases, but 
a certain number of new cases such as R, v. Lynch and Ex parte 
Marais are noted. The cases seem well selected for the use of 
students, are very shortly and clearly put,’ with sufficient notes and 
citations to give such information as may be required. We have 
noticed what looks like a slip in Note VI, “On the .liability of 
Governors and Viceroys.” After citing R. v. Eyre^ the sentence 
goes on to say, “and it has since been held that the above-mentioned 
statutes apply only to mis-demeanours and not to felonies.” The 
case cited in support of this is R. v. Shawe^ which was decided in 
1816, whereas R. v. Eyre was decided in 1868. 


Eleventh Edition, Redgrave*s Factory Acts. By C. K. Llovd. 
London: Butterworth & Co. 1909.—Since the la.st edition of this 
valuable work, 7'he Factory and Workshop Act 1907, the Notice 
of Accidents Act 1906, and the Employment of Women Act 1907, 
have become law: and there have been further Regulations for 
Dangerous frades, and Special Orders. 'I'herefore a new edition is 
clearly justified. The book is so well known that little description 
of its contents is required. An admirable historical sketch is given 
in the Introduction, showing the course of legislation from the 
Act of 1802 to the consolidating Factory and Workshop Act of 
1878, and the later consolidating Act of 1901. The Introduction 
further deals with the Effect of Factory Legislation, the workpeople 
to whom the Act applies, and epitomises the Act of 1901 and the 
subsequent legislation. The corpus of the book sets out the text of 
the various Acts with very full and good notes, and the latest Case 
law. The latest regulations are included. The Table of Cases 
and Index leave nothing to be desired, and altogether the book 
is a most excellent production. ^ 

Forty-sixth Edition. Every Matis Own Lawyer. ■''By a 
Barrister. London : Crosby Lockwood & Son. 1909.—Owing to 
the immense amount of important legislation during the year 19,08, 
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a most extensive revision of this book has been rendered necessary. 
To mention only a few statutes, such as the Old Age Pensions 
Act, the Coal Mines Regulation Act, and the Agricultural Holdings 
Act, it will be ap[3arent how much revision will be required in order 
to incorporate them into all parts of the text. Many people wax 
humorous when discussing the merits of Every Man's Oivn Lawyer^ 
and one often hears it described as the “ lawyer’s friend ”; but of 
one thing there is no doubt, and that is, it gives in a handy form, 
without technicalities, the law- applicable to the petty details of 
daily life. Regarded from that standpoint, it undoubtedly tells the 
worried householder, doubtful business man, or the tax-payer, a 
dozen little things he does not think it worth while consulting his 
solicitor about and otherwise leaves to chance. How many a man 
who has not thought it worth while seeking expert advice has found 
himself landed in heavy loss! Whether he will get the equivalent 
by consulting this work is a moot pointbut he will, by doing so, 
often be warned that there is a pitfall in front of him, the presence 
of which must not be disregarded. 


CONTEMPORARY FOREIGN LITERATURE. 

Etude stir le Premier Ministre en An^leterre, By Dr. Marcel 
S inKRT. Paris: 1909. 

This most original and valuable study traces the evolution of the 
office of Prime Minister from Clarendon to Mr. Asquith. The 
earliest approach to the name appears to be the “prime man” of 
“Henry VIII,” Act III, sc. 2. The phrase “prime minister” is, 
as far as Dr. Sibert’s researches have led him, first used in 
Colbatch's Account of the Court of Portugal (1700). It is only 
quite recently that the title has obtained recognition eo nomine 
with a definite rank in political precedence. Dr. Sibert favours 
the referendupi as a means of determining (questions of a certain 
kind, but he does nbt mention its adoption by Parliament in the 
schedule to the Confmonwealth of Australia Act. A comparison 
with the position of the Prime Ministers of France, Italy and Belgium 
is instructive. The bibliography is excellent. 
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Journal du Droit International PrithK Nos. V, VI. Paris: 
1909.—The legal effects of the Messina earthquake arc treated 
at p. 697. They are chiefly moratorium in contracts and rules 
of evidence where documents had been destroyed. Mr. E. J. 
Schuster compares the English and German law of cheques. 'Phe 
latter system ignores crossed cheques, allowing only the somewhat 
cumbrous alternative of writing on the instrument Nur Zur 
Verechnun^ (p. 709). France will not admit the levirate in an 
alleged marriage of Tunisian Jews (p. 757). Brazil knows both 
the phrase and the remedy of habeas corpus (p. 832). Denmark 
does not directly give effect to foreign judgments, except those of 
Swedish Courts under a treaty of 1861. But the same result is 
practically obtained by the party entitled to the advantage of the 
judgment bringing an action not on the judgment but on the 
original cause of action and giving the judgment in evidence. 

Zeitschrift fur Internationales Privat- und Offentliches Recht. 
Vol. XIX, parts i—3. Leipsic: 1909.—The most interesting 
articles are on limitation of actions in the United States and on 
pacific blockade {Friedens-biockade) by Dr. Falcke of Barcelona. 
To the latter is appended an exhaustive bibliography, beginning 
with a rare South American work, Los cinco errores capitales de 
la internencion an^^lo-francesca en la Plata (Montevideo: 1849). 
There is a review of a work on Criminal law by a judge bearing 
the historic name of Mendelssohn-Bartholdy, of Wurzburg. 

DeutsclK Juristen-Zeitung. i April—15 June. Berlin: 1909.— 
Roman law is recalled by the additions to the Code being called 
Novellen (p. 597). Rectification of a will by the Court, impossible 
in England, seems according to one view possible in Germany 
(p. 426). The name of Dr. Mendelssohn-Bartholdy appears again 
as the writer of an article advocating reform in the English bank¬ 
ruptcy law, with special reference to the Report of ithe Board of 
Trade Committee of last year. 

La Giustizia Penale. 18 March—10 June. Rome: .(909.— 
Where a dramatist writes and produces a play which is a rappre- 
seniazzione abusiva of a dead rival, the daughter of the deceased may 
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appear as pari^' civile (p 335) A man cannot be convicted of 
carrying a gun without a licence if there be no mens rea A con¬ 
viction was therefore quashed on cassation when; the gun had been 
used for shooting down a wolf which had seized a sheep belonging 
to the accused (p 371) One defendant cannot without the consent 
of his co defendants defer the oath to the prosecutor (p 404) 
There are several decisions on the special local law of pascolo abusivo 
in Sardinia 

JaMFS WiI LIAMS 


Bookh received, reviews of which have been held over owing to want of 
Vpace LacIIu on Propet 1} in land, Kalsburys /no of England, Io/s 
J/{ Cp Mil Anson s latv-and Cttsiom of Uu Con fitutton I elj and Aggs* 
A^tukinal Jjoldingi Ashburner s Ike Rhodian Sea L(m Clerk and /tndiell 
on loti Dobson’s Death Dultes Annual Staiutei^ igo8, Lawes’ Law of 
Compensaiion fot Indiuhtal Data es Tombn and I thwatt s Supplement to 
Lthdliy on PatUntditp 1 reeman s Omde to Sohilt rt' County Coutt tost^ 


Other publications received —Hodgins* Pieiogatne right of revohng Ttcaiy 
Privileges Cbmpnny, Toronto), Biitfs (Witcrlow & Sons), Ktmds 

Inlet itational laib Dvedoty, tgog Humane Act tew, Keports of ihi Amernan 
Hat Assoeiatipii, lol jj, Beven s The House of Isolds on the lanu of Pte^past 
Btdtermrths Quarterly Digest Bryan s Developmtnt of Engltth I eeio of 
Cottsptraiy (Johns Hopkins Press, Baltimore) 


The laut Maga'‘tne and Reviei> receives or exchanges with the following 
amongst other publications —fuitdical Review, law limei, law Jotinutl, 
Justice op the PeAce law Qimteil} Auiew, Iriih Lenv Times, Amtralian 
law Tinier, Canada Lenv Journal, Canada Ja o Junes, Chicago L ^ 4 / 
Ndws, -AmerHan Law Atviein, American Jan Registei, Harvard Law 
RevtetOx Case and Comment, Green hag, Afadias /Aw Journal, Calcutta 
Weekly Hoies, Leno Notus, la o Students' Journal, Botnhay Law Aepor/krj 
Aledfco legal /oumal, Indian Aeiteu, Aaihtawai law Reports, Phe /^aoyer 
(India), South Ajnean law Journal 
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_ Directory of Charitable and Ph ilal ^t^^^optc Instltathms. 

aiL the year round 

THE ST. GILES CHRISTIAN MISSION 

IS CONSTANTLY ENGAGED IN THE FOLLOWING DIRECTIONS:- 


The Saving of Juvenile Offenders 
from a/.Ife of Crime. Ahont 50a 
are aniiuany ailinittril iiiti.v.'iiir 
’ Honuxi, Blifltrn'd fruiii e a iii- 
liya, (omul rmpk>yinpnt/cli<t1ii.Hl 
anil snvpil from “ oiiMui 
laiu^' , 

The Assistance of the Better 
Class of Dlscbarccd Prisoners. 

Only tiiiiise dotniniif; to ilo riglitly are 
aiiliNl fr«»m our FiiDfin. 

The Training: of Fallen and 
Destitute Women for Domestic 
Service. About 500 hiiil 

IXwtltntu Wonipii are rrcrlvMl at nil 
lionrs of tliv liny or iiiclit. Knob ciu«> 
Is doult with us it sevorally luipils. 

The Assistance of Wives and 
Children of Prisoners. 1'liejr are 
loft, not iiifroquciitly, ijnitc linmolosn 
and foiMlIrsn. Thoir oasp in nuI 
Indppd—Ilow mil we refuse to uiil 
tlieni '/ 

The Providing a Permanent, 
Home and Orphanage for the' 
Children of Prisoners, and other 
Destitute <;piil<lren, where the 
]ie]plc»<K little oiicN are lahelteTeil nnd 
• ^eiircil for. receiving n suinul Christiun 
draining. 



ClEQACIES, SUBSCRIPTIONS & DONATIONS 

Bankers: Messrs. BAFtCLAY & 


The Providing a Holiday and 
Home for Poor Children. Eseh 
ynir ovpr aoo niolU.V little nnm hare 
a FortiilKbt's ntay In our ClilUren's 
lloliilay lioi.ip. Over i,ooo haw s 
Uay'n Kxonndon, 

The Providing a Seasida Con> 
valescent Home for the deserv* 
Ing Sick Poor. 'I’liu greater tint 
iif'iil, tlip uioa> reiullly Is help nd- 
iiiiiiisterpil. 

The Relief of the DIetreescd 
Poor. 'I'bo I’lMir are vlniteit In tlieir 
own lioiin's by our VUltorn. liulli* 
l■rllllillllU> Itellef, Diprefore, Is not 
ndiiiliiihtered. 

The Reception and Assistanca 
of Men, Women and Boys, 
bound over under the Prooa* 
tion of Ollenders Act (1907). 


JUDGES, MACISTRIVTES, 

PRISOfl COVEItNORS, 
and PRISON CHAPLAINS, 
Reartlly recommend tRe WorR. 

URGENTLfV NEEDED. 

CO. 


W. WHEATLEY, .S,iperi,iteHihnt. 

4, AMPTON STREET, REGENT SQUARE, LONDON, W-C. 


HAVEN FOR HOMELESS LITTLE OHES. 

(INCORPORATED SOCIETY.) 


TFoincless hikI Tilo^iliiniitc Cliildroii iiiid Iiifiiiit.'s iirc slitdicrod and proiccted. 
Infauin from tlui liarlieat u^o are rcnuived and Huanled Oiif iiiider coni[)ct(!nt 
In.spe(!tora. The Ciiildren when over five are earefufly Iritincd in tlio Ilomen 
of the Soeicty and Emi^riilnd to Canada. Motiiers eoiitrilinte to Uie roat 
according to their mcaii». Careful investigation nnide into cvcry^case. 

The Coiineil earnestly appeal for funds to enable them to faec^fhe ilit<lrcsHing 
case.s daily applying for help. ■ 

Snb.^criptions and Donations will )>e thankfully received by -the Sbckktakt, 
18 , Kaiiavay AiM’itoArH, J.ondon lluiutiK, S.IO. 


National Hospital for the Paralys,;''. and Epileptic 

(AI.IIANY MBMOUIAI.) iNCUHI'OItATKOtRY llorilli L'llA TKn., 



The Charity is forced at prrseut to rely to some extent upon legacies,for maintenance. Those 
having the disposal of sums of money left for cburitable disposition are ask^ to consider the claims 
of this deserving charity. ' 1 

EVERY ECONO.VY IS nEISO PRArTISF.D. 

yhuM dMlrlng to previd* unnultlu* ftor relativea or fMando ara ' aofcad to aand fbr 
psuic|<tplara oV tha DONATIONS OARRVINQ LIFE ANNUITHS FUND. 

^ipii^^tlonB will be matt thankfully received by 

The EARL OP HARROWBY, Treasurer, NaUoiutl Hospital, Queen Square, W.C. 

■ Rnnkers; Coutts A Co., Strand. • . • 

Secretary, GODFREY 11^, HAMILTON. 





GAiiitt Aim Rinsw 


mil 






and ^ 


Ragged 


Schools. 


EAR 1908-9. 


in PereosB pUmed itt or Attisted to EmplojoieDt. 


• 7 ■ * ^ai_Z’J * ‘L’J -m tVi t' 


Bo 7 «i!diidnlfiined i' Inil -•Btriol Home. ^ 

6^088 Attoodances at thp Creche 
24,260 ,. » Ragged Chiiroh. 

ae4»8 „ Adult lUt’saion Services. 

66^887 „ Bible Aagged Schools and 

Classes. ^ t 

287 Children sent to Country Holiday Homes. 
11,887 AttendAUces at Bands of Hope. 

7,8SS ,1 ,, Gospel Temperance Society, 

816 Temperance Pledges taken. 

16,684 Attendances at Mothers’ Meeting. 

94 Bags nf Linen I^ent from Maternal Society. 
84,884 Distributions of Broken Food made. 

14,789 I.Aave8 of Bread Distributed. 

6,667 Free Hot Dinners to Poor Children. 

8,481 Distributions of Firewood. 


«I# 90 BTBD BT VOLUNTABy OOBTBIBDTIOFS. 


JE'niMlfa »i*ireiitly needed, 

Bankem: BARCLAY A Co.. 

94, Lombaitr Street, E.C. 
Secretary: Mr. PERBOlUMe PLATT, 

Vine Street, Clerkenwell, E.C. 




f' .'J':. 




ottlstlM Jt 
JiTMWtsrs pml sdsrt A« 




yMsfSMfsry JMaogtHaiu,mM 
Hm is dtossMl ^ ^ 


licatlons for spsmo in this Section ohouict bo suftfreMod to Mr. SAMUEL E. ROBERTS, 
Zion Howoob Sa. Paternoster Row. London. E.O. 





















